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tas JourNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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The “S.E.U. A.” Case 


The United States of America, Appellant v. South-Eastern 
Underwriters Association, et al. 


Decided June 5, 1944, by the United States Supreme Court, on appeal 
from the District Court of the United States for the 
Northern District of Georgia 


MAJORITY OPINION 


Mr. Justice BLAck delivered the opinion of 
the Court. 


A New Question for Decision 


For seventy-five years this Court has held, 
whenever the question has been presented 
that the Commerce Clause of the Constitu- 
tion does not deprive the individual states 
of power to regulate and tax specific activi- 
ties of foreign insurance companies which 
sell policies within their territories. Each 
state has been held to have this power even 
though negotiation and execution of the 
companies’ policy contracts involved com- 
munications of information and movements 
of persons, moneys, and papers across state 
lines. Not one of all these cases, however, 
has involved an Act of Congress which re- 
quired the Court to decide the issue of 
whether the Commerce Clause grants to 
Congress the power to regulate insurance 
transactions stretching across state lines. 
Today for the first time in the history of 
the Court that issue is squarely presented 
and must be decided. 


The Indictment 


Appellees—the South-Eastern Underwriters 
Association (S. E. U. A.), and its member- 
ship of nearly 200 private stock fire insur- 
ance companies, and 27 individuals—were 
indicted in the District Court for alleged 












The business of insurance is interstate 
commerce within the meaning of the 
Sherman Act . 


Fire insurance transactions which stretch 
across state lines constitute “Commerce 
among the several states” so as to make 
them subject to regulation by Congress 
under the Commerce Clause 


The Sherman Act was intended to pro- 
hibit conduct of fire insurance companies 
which restrains or monopolizes the inter- 
state fire insurance trade. 





violations of the Sherman Anti-Trust Act. 
The indictment alleges two conspiracies. 
The first, in violation of §1 of the Act, was 
to restrain interstate trade and commerce 
by fixing and maintaining arbitrary and 
non-competitive premium rates on fire and 
specified “allied lines’’ of insurance in Ala- 
bama, Florida, Georgia, North Carolina, 
South Carolina, and Virginia; the second, in 
violation of §2, was to monopolize trade 
and commerce in the same lines of insur- 
ance in and among the same states.” 


The indictment makes the following 
charges: The member companies of S. E. 
U. A. controlled 90 per cent of the fire 
insurance and “allied lines” sold by stock 
fire insurance companies in the six states 
where the conspiracies were consummated.’ 





'The ‘‘allied lines’’ of insurance handled by 
appellees are described in the indictment as 
“inland navigation and transportation, inland 
marine, sprinkler leakage, explosion, windstorm 
and tornado, extended coverage, use and occu- 
pancy, and riot and civil commotion insurance.”’ 
2 The pertinent provisions of Sections 1 and 2 
of the Act of July 2, 1890, 26 Stat. 209, as 
amended, 15 U. S. C. §$1 and 2, commonly 
known as the Sherman Act, are as follows: 

‘Sec. 1. Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is hereby declared 
to be illegal: . . . Every person who shall make 
any contract or engage in, any combination or 
conspiracy declared by sections 1-7 of this title 
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to be illegal shall be deemed guilty of a mis- 
demeanor. ... 

“Sec. 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor. 


3 The indictment does not state the proportion 
of fire insurance and ‘‘allied lines’’ sold by 
stock companies, as distinguished from mutuals, 
etc., in the six states involved. But it does 
state that ‘‘stock companies receive approxi- 
mately 85% of the total premium income of all 
fire insurance companies operating in the United 
States."’ 
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Both conspiracies consisted of a continuing 
agreement and concert of action effectuated 
through S. E. U. A. The conspirators not 
only fixed premium rates and agents’ com- 
missions, but employed boycotts together 
with other types of coercion and intimida- 
tion to force non-member insurance com- 
panies into the conspiracies, and to compel 
persons who needed insurance to buy only 
from S. E. U. A. members on S. E. U. A. 
terms. Companies not members of S. E. 
U. A. were cut off from-the opportunity to 
reinsure their risks, and their services and 
facilities were disparaged; independent sales 
agencies who defiantly 1..resented non- 
S. E. U. A. companies were punished by a 
withdrawal of the right to represent the 
members of S. E. U. A.; and persons need- 
ing insurance who purchased from non- 
S. E. U. A. companies were threatened 
with boycotts and withdrawal of all pa- 
tronage. The two conspiracies were effec- 
tively policed by inspection and rating 
bureaus in five of the six states, together 
with local boards of insurance agents in 
certain cities of all six states. 


Trial Court’s Action 


The kind of interference with the free play 
of competitive forces with which the appel- 
lees are charged is exactly the type of 
conduct which the Sherman Act has out- 
lawed for American “trade or commerce” 
among the states.‘ Appellees® have not 
argued otherwise. Their defense, set forth 
in a demurrer, has been that they are not 
required to conform to the standards of 
business conduct established by the Sher- 
man Act because “the business of fire in- 
surance is not commerce.” Sustaining the 
demurrer, the District Court held that “the 
business of insurance is not commerce, 
either intrastate or interstate;” it “is not 
interstate commerce or interstate trade, 
though it might be considered a trade sub- 
ject to local laws, either State or Federal, 
where the commerce clause is not the au- 
thority relied upon.” 51 F. Supp. 712, 713, 
714. 

The District Court’s opinion does not con- 
tain the slightest intimation that the indict- 
ment was held defective on a theory that it 


charged the appellees with restraining and 
monopolizing nothing but the making of 
local contracts. There was not even a de- 
murrer on that ground. The District Court 
treated the indictment as charging illegal 
restraints of trade in the total “activities 
complained of as constituting the business 
of insurance.” 51 F. Supp. 712, 713. And 
in great detail the indictment set out these 
total activities, of which the actual making 
of contracts was but a part. As recognized 
by the District Court, the insurance busi- 
ness described in the indictment included 
not only the execution of insurance contracts 
but also negotiations and events prior to 
execution of the contracts and the innumer- 
able transactions necessary to performance 
of the contracts. All of these alleged trans- 
actions, we shall hereafter point out, con- 
stituted a single continuous chain of events, 
many of which were multistate in character, 
and none of which, if we accept the allega- 
tions of the indictment, could possibly have 
been continued but for that part of them 
which moved back and forth across state 
lines. True, many of the activities de- 
scribed in the indictment which constituted 
this chain of events might, if conceptually 
separated from that from which they are 
inseparable, be regarded as wholly local. 
But the District Court in construing the 
indictment did not attempt such a meta- 
physical separation. Looking at all the 
transactions charged, it felt compelled by 
previous decisions of this Court to hold 
that despite the interstate character of many 
of them “the business of insurance is not 
commerce,” and that as a consequence this 
“business,” contracts and all, could not be 
“interstate commerce” or “interstate trade.” 
In other words, the District Court held the 
indictment bad for the sole reason that the 
entire “business of insurance” (not merely 
the part of the business in which contracts 
are physically executed) can never under 
any possible circumstances be “commerce,” 
and that therefore, even though an insur- 
ance company conducts a substantial part 
of its business transactions across state 
lines, it is not engaged in “commerce 
among the states” within the meaning of 
either the Commerce Clause or the Sher- 
man Anti-Trust Act.* Therefore, to say 





*See, e. g., Fashion Guild v. Trade Comm’n, 
312 U. S. 457, 465-468; United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 210-224; Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. S. 381, 
394; United States v. Trenton Potteries Co., 273 
U. S. 392, 395-402; United States v. Patten, 226 
U. S. 525; Swift and Company v. United States, 
196 U. S. 375. 

’ The appellees include all of the individuals 
and companies named as defendants in the in- 
dictment except the Universal Insurance Com- 
pany and the Kansas City Fire and Marine 
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Insurance Company, neither of which joined in 
the demurrer to the indictment. 


* Although the District Court also sustained two 
additional grounds of demurrer (that the indict- 
ment did not state facts sufficient to constitute 
a federal offense, and that the court lacked 
jurisdiction of the subject matter), the opinion 
makes clear it did so because of the conclusion 
that ‘‘the business of insurance is not com- 
merce.'* Two further grounds of demurrer, based 
upon the Fifth, Sixth, and Tenth Amendments, 
were not considered by the District Court. 
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that the indictment charges nothing more 
than restraint and monopoly in the “mere 
formation of an insurance contract,” as has 
been suggested in this Court, is to give it a 
different and narrower meaning than did 
the District Court,—something we cannot 
do consistently with the Criminal Appeals 
Act which permits the case to come here 
on direct appeal." 


Two Issues Involved 


The record, then, presents two questions 
and no others: (1) Was the Sherman Act 
intended to prohibit conduct of fire insur- 
ance companies which restrains or monopo- 
lizes the interstate fire insurance trade? 
(2) If so, do fire insurance transactions 
which stretch across state lines constitute 
“Commerce among the several states” so 
as to make them subject to regulation by 
Congress under the Commerce Clause? 


Since it is our conclusion that the Sherman 
Act was intended to apply to the fire insur- 
ance business we shall, for convenience of 
discussion, first consider the latter question. 


I. 
“Commerce” Includes Trading in 
Insurance 


Ordinarily courts do not construe words 
used in the Constitution so as to give them 
a meaning more narrow than one which 
they had in the common parlance of the 
times in which the Constitution was written. 


™See 56 Stat. 271 amending 34 Stat, 1246; 18 
U. S. C. 682; United States v. Borden Company, 
309 U. S. 188, 192-193. Appellees contend that 
the District Court read both counts of the in- 
dictment as alleging that the trade or commerce 
sought to be restrained and monopolized was 
the business of selling fire insurance, that the 
Court rightly decided that such business was 
not commerce, and that therefore its judgment 
should be affirmed. The Government denies 
that the Court construed the indictment so nar- 
rowly. It insists that the first count of the 
indictment charges a violation of § 1 of the Act 
regardless of whether the insurance business 
itself be commerce, since it charges that the 
practices of the fire insurance companies con- 
stituted an unlawful restraint of interstate 
trade or commerce in such flelds as transporta- 
tion and industry which must purchase fire 
insurance. Cf. Polish Alliance v. National La- 
bor Relations Board, No. 226, this day decided. 
In the view we take of the case it is unnecessary 
to pass upon this question. We consider the 
case on the assumption that appellees’ conten- 
tion on this point is correct. 


8 See Gibbons v. Ogden, 9 Wheat 1; also, Hamil- 
ton and Adair, The Power to Govern (N. Y. 
1937), pp. 53-63. 

® Alexander Hamilton, in 1791, stating his opin- 
ion on the constitutionality of the Bank of the 
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To hold that the word “commerce” as used 
in the Commerce Clause does not include 
a business such as insurance would do just 
that. Whatever other meanings ‘“com- 
merce” may have included in 1787, the dic- 
tionaries, encyclopedias, and other books of 
the period show that it included trade: busi- 
nesses in which persons bought and sold, 
bargained and contracted.’ And this mean- 
ing has persisted to modern times. Surely, 
therefore, a heavy burden is on him who 
asserts that the plenary power which the 
Commerce Clause grants to Congress to 
regulate “Commerce among the. several 
States” does not include the power to regu- 
late trading in insurance to the same extent 
that it includes power to regulate other 
— or businesses conducted across state 
ines. 


Scope of Modern Insurance Business 


The modern insurance business holds a com- 
manding position in the trade and commerce 
of our nation. Built upon the sale of con- 
tracts of indemnity, it has become one of 
the largest and most important branches of 
commerce.” Its total assets exceed 
$37,000,000,000, or the approximate equiv- 
alent of the value of all farm lands and 
buildings in the United States." Its annual 
premium receipts exceed $6,000,000,000, 
more than the average annual revenue re- 
ceipts of the United States Government dur- 
ing the last decade.” Included in the labor 
force of insurance are 524,000 experienced 
workers, almost as many as seek their liv- 


United States, declared that it would ‘admit 
of little if any question’ that the federal power 
to regulate foreign commerce included ‘‘the 
regulation of policies of insurance.’ 3 Works 
of Alexander Hamilton (Fed. Ed., N. Y. 1904) 
pp. 445, 469-470. Speaking of the need of a 
federal power to regulate ‘‘commerce’’, Hamil- 
ton had earlier said, ‘‘It is, indeed, evident, on 
the most superficial view, that there is no ob- 
ject, either as it respects the interests of trade 
or finance, that more strongly demands a fed- 
eral superintendence.’’ Federalist No. XXII, 
The Federalist (Rev. Ed., N. Y. 1901) 110, 


10 According to figures gathered by the National 
Resources Committee, each of the three largest 
legal reserve life insurance companies in 1935 
had assets greater than any one of the three 
largest industrial corporations, viz., the Stand- 
ard Oil Company of New Jersey, the United 
States Steel Corporation, or the General Motors 
Corporation. Report to the President by the 
National Resources Committee, June 9, 1939; 
The Structure of the American Economy, Part 
I., pp. 100, 101 (U, S. Government Printing 
Office). 


1 U. S. Department of Commerce, Statistical 
Abstract of the United States, 1942, pp. 335-342, 
694, 


12 Ibid., pp. 195, 335-342. 
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ings in coal mining or automobile manufac- 
turing.” Perhaps no modern commercial 
enterprise directly affects so many persons 
in all walks of life as does the insurance 
business. Insurance touches the home, the 
family, and the occupation or the business 
of almost every person in the United States.” 
This business is not separated into 48 dis- 
tinct territorial compartments which func- 
tion in isolation from each other. Interre- 
lationship, interdependence, and integration 
of activities in all the states in which they 
operate are practical aspects of the insur- 
ance companies’ methods of doing business. 


A large share of the insurance business is 
concentrated in a comparatively few com- 
panies located, for the most part, in the 
financial centers of the East.” Premiums 
collected from policyholders in every part 
of the United States flow into these com- 
panies for investment. As policies become 
payable, checks and drafts flow back to the 
many states where the policy holders reside. 


The result is a continuous and indivisable 
stream of intercourse among the states com- 
posed of collections of premiums, payments 
of policy obligations, and the countless docu- 
ments and communications which are essen- 
tial to the negotiation and execution of 
policy contracts. Individual policy hold- 
ers living in many different states who own 
policies in a single company have their sep- 
arate interests blended in one assembled 
fund of assets upon which all are equally 
dependent for payment of their policies. 


The decisions which that company makes 
at its home office—the risks it insures, the 
premiums it charges, the investments it 
makes, the losses it pays—concern not just 
the people of the state where the home office 
happens to be located. They concern peo- 
ple living far beyond the boundaries of that 
State. 





48 Sixteenth Census of the United States—1940; 
Part 1: United States Summary, Vol. III, The 
Labor Force, pp. 180, 181. 


44 ‘*We have shown that the business of insur- 
ance has very definite characteristics, with a 
reach of influence and consequence beyond and 
different from that of the ordinary businesses 
of the commercial world, t6 pursue which a 
greater liberty may be asserted. * * * Insur- 
ance ,.. is practically a necessity to business 
activity and enterprise. It is, therefore, essen- 
tially different from ordinary commercial trans- 
actions, and, as we have seen, according to the 
sense of the world from the earliest times— 
certainly the sense of the modern world—is of 
the greatest public concern.’’ German Alliance 
Insurance Company v. Kansas, 233 U. S. 389, 
414-415, 

* The five largest legal reserve life insurance 
companies, owning total assets of approximately 
$15,000,000,000, have their home offices in or 
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Activities of the SEUA 


That the fire insurance transactions alleged 
to have been restrained and monopolized by 
appellees fit the above described pattern of 
the national insurance trade is shown by the 
indictment before us. Of the nearly 200 
combining companies, chartered in various 
states and foreign countries, only 18 main- 
tained their home offices in one of the six 
states in which the S. E. U. A. operated; 
and 127 had headquarters in either New 
York, Pennsylvania, or Connecticut. Dur- 
ing the period 1931-1941 a total of 
$488,000,000 in premiums was collected by 
local agents in the six states, most of which 
was transmitted to home offices in other 
states; while during the same _ period 
$215,000,000 in losses was paid by checks 
or drafts sent from the home offices to the 
companies’ local agents for delivery to the 
policy holders.“ Local agents solicited 
prospects, utilized policy forms sent from 
home offices, and made regular reports to 
their companies by mail, telephone or tele- 
graph. Special travelling agents supervised 
local operations. The insurance sold by 
members of S. E. U. A. covered not only 
all kinds of fixed local properties, but also 
such properties as steamboats, tugs, ferries, 
shipyards, warehouses, terminals, trucks, 
busses, railroad equipment and rolling stock, 
and movable goods of all types carried in 
interstate and foreign commerce by every 
media of transportation. 


Despite all of this, despite the fact that most 
persons, speaking from common knowledge, 
would instantly say that of course such a 
business is engaged in trade and commerce, 
the District Court felt compelled by deci- 
sions of this Court to conclude that the in- 
surance business can never be trade or 
commerce within the meaning of the Com- 
merce Clause. We must therefore consider 
these decisions. 


near New York City. Best’s Life Reports, 1939, 
as summarized in Monograph 28 printed for 
the use of the Temporary National Economic 
Committee, Appendix A (U. S. Government 
Printing Office 1940). Each of these companies 
is licensed in every state of the Union except 
that two of them are not licensed in Texas. 
Life Insurance Year Book, 1942-3. 

The five largest stock fire and marine insurance 
companies, owning total assets of approximately 
$550,000,000, are similarly located. Best’s 1943 
Digest of Insurance Stocks, xxxii. And each 
does business in every state of the union, Ibid. 


16The amounts given as premiums collected and 
losses paid during the period 1931-1941 are for 
all stock fire insurance companies operating in 
the six states involved. The companies which 
were parties to the alleged conspiracies prob- 
ably collected and paid about 90% of these 
amounts since they controlled that percentage 
of the total business. 
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Paul v. Virginia and Later Cases 


In 1869 this Court held, in sustaining a stat- 
ute of Virginia which regulated foreign in- 
surance companies, that the statute did not 
offend the Commerce Clause because “issu- 
ing a policy of insurance is not a transac- 
tion of commerce.” Paul v. Virginia, 8 Wall. 
168, 183." Since then, in similar cases, this 
statement has been repeated, and has been 
broadened. In Hooper v. California, 155 
U. S. 648, 654, 655, decided in 1895, the 
Paul statement was reaffirmed, and the Court 
added that, “The business of insurance is 
not commerce.” In 1913 the New York 
Life Insurance Company, protesting against 
a Montana tax, challenged these broad state- 
ments, strongly urging that its business, at 
least, was so conducted as to be engaged 
in interstate commerce. But the Court 
again approved the Paul statement and held 
against the company, saying that “contracts 
of insurance are not commerce at all, neither 
state nor interstate.” New York Life Insur- 
ance Company v. Deer Lodge County, 231 
U. S. 495, 503-504, 510." 

In all cases in which the Court has made 
the statement that “the business of insur- 
ance is not commerce,” its attention was 
focused on the validity of state statutes— 
the extent to which the Commerce Clause 
automatically deprived states of the power 
to regulate the insurance business. Since 
Congress had at no time attempted to con- 
trol the insurance business, invalidation of 





17 ‘*The defect of the argument lies in the char- 
acter of their business, Issuing a policy of in- 
surance is not a transaction of commerce. The 
policies are simple contracts of indemnity 
against loss by fire, entered into between the 
corporations and the assured, for a considera- 
tion paid by the latter. These contracts are 
not articles of commerce in any proper mean- 
ing of the word. They are not subjects of trade 
and barter offered in the market as something 
having an existence and value independent of 
the parties to them, They are not commodities 
to be shipped or forwarded from one State to 
another, and then put up for sate. They are 
like other personal contracts between parties 
which are completed by their signature and 
the transfer of the consideration. Such contracts 
are not inter-state transactions, though the par- 
ties may be domiciled in different States. The 
policies do not take effect—are not executed 
contracts—until delivered by the agent in Vir- 
ginia. They are, then, local transactions, and 
are governed by the local law.’’ 8 Wall. 168, 183. 


% Other cases which have repeated or relied 
upon the Paul generalization are Ducat v. Chi- 
cago, 10 Wall. 410, 415; Liverpool Insurance 
Company v. Massachusetts, 10 Wall. 566, 573; 
Philadelphia Fire Association v, New York, 119 
U. S. 110, 118; Noble v, Mitchell, 164 U. S. 367, 
370; New York Life Insurance Company v. 
Cravens, 178 U. S. 389, 401; Nutting v. Massa- 
chusetts, 183 U. S. 553; Northwestern Mutual 
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the state statutes would practically have 
been equivalent to granting insurance com- 
panies engaged in interstate activities a 
blanket license to operate without legal 
restraint. As early as 1866 the insurance 
trade, though still in its infancy,” was sub- 
ject to widespread abuses.” To meet the 
imperative need for correction of these 
abuses the various state legislatures, includ- 
ing that of Virginia, passed regulatory 
legislation.™ Paul v. Virginia upheld one of 
Virginia’s statutes. To uphold insurance 
laws of other states, including tax laws, 
Paul v. Virginia’s generalization and reason- 
ing have been consistently adhered to. 


Inconsistent Reasoning 


Today, however, we are asked to apply 
this reasoning, not to uphold another state 
law, but to strike down an Act of Congress 
which was intended to regulate certain 
aspects of the methods by which interstate 
insurance companies do business; and, in so 
doing, to narrow the scope of the federal 
power to regulate the activities of a great 
business carried on back and forth across 
state lines. But past decisions of this Court 
emphasize that legal formulae devised to 
uphold state power cannot uncritically be 
accepted as trustworthy guides to deter- 
mine Congressional power under the Com- 
merce Clause.” Furthermore, the reasons 
given in support of the generalization that 
“the business of insurance is not commerce” 


Life Insurance Company v. Wisconsin, 247 U. S. 
132; National Union Fire Insurance Co. v. Wan- 
berg, 260 U. S. 71, 75; Bothwell v. Buckbee, 
Mears Company, 275 U. S. 274, 276-277; and 
Colgate v. Harvey, 296 U. S. 404, 432. Fora 
collection and analysis of the cases see Gavit, 
The Commerce Clause of the United States Con- 
stitution (Bloomington, Indiana 1932), pp. 
134-139, 

1% For statistics illustrative of the tremendous 
expansion of the fire and marine insurance busi- 
ness between 1860-1941, see New York Insurance 
Report for 1942, Vol. II, Table A. In 1860 fire 
and marine insurance companies, reporting to 
the New York Superintendent of Insurance listed 
assets of $44,500,000 and premiums written of 
$13,500,000. In 1941 they listed assets of almost 
$3,000,000,000, and premiums written of $1,150,- 
000,000. Ibid. 

2 See generally Insurance Blue Book (Centen- 
nial Issue 1876-77), ec. VI, ‘‘Fire Insurance, 1860- 
1869’; Patterson, The Insurance Commissioner 
in the United States (Camb. 1927), pp. 519-537; 
Nehemkis, Paul v. Virginia, The Need for Re- 
examination, 27 Georgetown L., J. 519 (1939). 

™ Ibid. 

2 See, e. g., Wickard v, Filburn, 317 U. S. 111, 
121-122; Binderup v. Pathe Exchange, 263 U. S. 
291, 311; Stafford v. Wallace, 258 U. S. 495, 525- 
528; Bacon v. Illinois, 227 U. S. 504, 516-517; 
Swift and Company v. United States, 196 U, S. 
375, 400. 
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and can never be conducted so as to consti- 
tute “Commerce among the States” are in- 
consistent with many decisions of this 
Court which have upheld federal statutes 
regulating interstate commerce under the 
Commerce Clause.” 


Are Policies “Commodities”? 


One reason advanced for the rule in the 
Paul case has been that insurance policies 
“are not commodities to be shipped or for- 
warded from one State to another.”™ But 
both before and since Paul v. Virginia this 
Court has held that Congress can regulate 
trafic though it consist of intangibles.” 


Policies as Personal Contracts 


Another reason much stressed has been that 
insurance policies are mere personal con- 
tracts subject to the laws of the state where 
executed. But this reason rests upon a 
distinction between what has been called 
“local” and what “interstate,” a type of 
mechanical criterion which this Court has 
not deemed controlling in the measurement 
of federal power. Cf. Wickard v. Filburn, 
317 U. S. 111, 119-120; Parker v. Brown, 317 
U. S. 341, 360. We may grant that a con- 


*% That the decisions of this Court upholding state 
insurance laws do not necessarily constitute a 
denial of federal power to regulate insurance has, 
upon occasion, been recognized both by insurance 
executives and lawyers, See, for example, An 
Address on the Regulation of Insurance By Con- 
gress, by John F. Dryden, President, Prudential 
Insurance Company of America, delivered No- 
vember 22, 1904, pp. 12-13: ‘‘The decision [Paul 
v. Virginia], and those that have followed, did 
not relate to the real point involved in a consider- 
ation of the regulation of the insurance business 
as interstate commerce by the Federal govern- 
ment. ... It is the opinion of qualified authori- 
ties who have given most careful consideration 
to this aspect of the subject .. . that under the 
implied and resulting powers of the Constitution 
the Supreme Court would not withhold the ver- 
dict of constitutionality from an act of Congress 
declaring interstate insurance to be interstate 
commerce.’’ See, similarly, Insurance is Com- 
merce, by George F. Seward, President, The 
Fidelity and Casualty Company of New York 
(1910) pp. 15-16; S. S. Huebner, Federal Super- 
vision and Regulation of Insurance, Annals, 
Amer, Acad. of Pol. and Soc! Science, Vol, xxvi, 
No. 3 (1905) 681-707, But see, e. g., contra: 
Vance, Federal Control of Insurance Corpora- 
tions, 17 Green Bag (1905) 83, 89; Randolph, 
Opinion on the Proposal for Federal Supervision 
of Insurance (N. Y. 1905) pp. 12-20. 


The report of the Committee on Insurance Law 
of the American Bar Association, in 1906, dis- 
cussing the constitutionality of federal super- 
vision of insurance, stated flatly that Paul v. 
Virginia and the cases which follow it ‘‘do not 
bar Congressional action.’’ Reports of American 
Bar Association, Vol. xxix, Part 1, (1906), pp. 
538, 552-567. 
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tract of insurance, considered as a thing 
apart from negotiation and execution, does 
not itself constitute interstate commerce. 
Cf. Hall v. Geiger-Jones Co., 242 U. S. 539, 
557-558. But it does not follow from this 
that the Court is powerless to examine the 
entire transaction, of which that contract is 
but a part, in order to determine whether 
there may be a chain of events which be- 
comes interstate commerce.” Only by 
treating the Congressional power over com- 
merce among the states as a “technical 
legal conception” rather than as a “practical 
one, drawn from the course of business” 
could such a conclusion be reached. Swift 
and Company v. United States, 196 U. S. 375, 
398. In short, a nationwide business is not 
deprived of its interstate character merely 
because it is built upon sales contracts 
which are local in nature. Were the rule 
otherwise, few businesses could be said to 
be engaged in interstate commerce.” 


Validity of State Regulations 


Another reason advanced to support the 
result of the cases which follow Paul v. 
Virginia has been that, if any aspects of the 
business of insurance be treated as inter- 


*% See Note 17, supra. 

25 See for illustration Gibbons v. Ogden, 9 Wheat. 
1, 189-190, 229-230; Pensacola Telegraph Com- 
pany v. Western Union Telegraph Company, 96 
U. S. 1; Lottery Case, 188 U. S. 321; Jordan v. 
Tashiro, 278 U. S. 123, 127-128; Electric Bond 
é& Share Co. v. Securities € Exchange Comm’n, 
303 U. S. 419, 432-433; and American Medical 
Association v, United States, 317 U. S. 519. 


2 Cf. Hoopeston Canning Co. v. Cullen, 318 U. S. 
313, 317. ‘*The contracts of insurance may be 
said to be interdependent. They cannot be re- 
garded singly, or isolatedly, and the effect of 
their relation is to create a fund of assurance 
and credit, the companies becoming the deposi- 
tories of the money of the insured, possessing 
great power thereby and charged with great re- 
sponsibility."’ German Alliance Insurance Com- 
pany v. Kansas, 233 U.S. 389, 414, And see Furst 
v. Brewster, 282 U. S. 493, 497-498. 


7 Appraising the Swift case, Mr. Chief Justice 
Taft had this tosay: ‘‘That case was a milestone 
in the interpretation of the commerce clause of 
the Constitution, It recognized the great changes 
and development in the business of this vast 
country and drew again the dividing line be- 
tween interstate and intrastate commerce where 
the Constitution intended it to be. It refused 
to permit local incidents of a great interstate 
movement, which taken alone were intrastate, to 
characterize the movement as such. (Italics sup- 
plied.) The Swift case merely fitted the com- 
merce clause to the real and practical essence of 
modern business growth.’’ Chicago Board of 
Trade v. Olsen, 262 U.S. 1, 35. 

Compare Indiana Farmers’ Guide Publishing Co. 
v. Prairie Farmer Publishing Co., 293 U. S. 268, 
274-277; Stafford v. Wallace, 258 U.S. 495, 518-519, 
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state commerce, “then all control over it is 
taken from the States and the legislative 
regulations which this Court has heretofore 
sustained must be declared invalid’”.* Ac- 
cepted without qualification, that broad 
statement is inconsistent with many deci- 
sions of this Court. It is settled that, for 
Constitutional purposes, certain activities of 
a business may be intrastate and therefore 
subject to state control, while other activi- 
ties of the same business may be interstate 
and therefore subject to federal regulation.” 
And there is a wide range of business and 
other activities which, though subject to 
federal regulation, are so intimately related 
to local welfare that, in the absence of Con- 
gressional action, they may be regulated or 
taxed by the states.” In marking out these 
activities the primary test applied by the 
Court is not the mechanical one of whether 
the particular activity affected by the state 
regulation is part of interstate commerce, 
but rather whether, in each case, the com- 
peting demands of the state and national 
interests involved can be accommodated.™ 
And the fact that particular phases of an 
interstate business or activity have long been 
regulated or taxed by states has been recog- 
nized as a strong reason why, in the con- 
tinued absence of conflicting Congressional 
action, the state regulatory and tax laws 
should be declared valid.” 


The Commerce Clause Construed 


The real answer to the question before us is 
to be found in the Commerce Clause itself 
and in some of the great cases which inter- 
pret it. Many decisions make vivid the broad 
and true meaning of that clause. It is inter- 
state commerce subject to regulation by 
Congress to carry lottery tickets from state 
to state. Lottery Case, 188 U. S. 321, 355. 


So also is it interstate commerce to trans- 
port a woman from Louisiana to Texas in 
a common carrier, Hoke v. United States, 227 
U. S. 308, 320-323; to carry across a state 
‘ine in a private automobile five quarts of 
whiskey intended for personal consumption, 
United States v. Simpson, 252 U. S. 465; to 
drive a stolen automobile from Iowa to 
South Dakota, Brooks v. United States, 267 
U. S. 432, 436-439. Diseased cattle ranging 
between Georgia and Florida are in com- 
merce, Thornton v. United States, 271 U. S. 
414, 425; and the transmission of an electrical 
impulse over a telegraph line between Ala- 
bama and Florida is intercourse and subject 
to paramount Federal regulation, Pensacola 
Telegraph Co. v. Western Union Telegraph Co., 
96 U. S. 1-11. Not only, then, may transac- 
tions be commerce though non-commercial; 
they may be commerce though illegal and 
sporadic, and though they do not utilize 
common carriers or concern the flow of any- 
thing more tangible than electrons and in- 
formation. These activities having already 
been held to constitute interstate commerce, 
and persons engaged in them therefore hav- 
ing been held subject to Federal regulation, 
it would indeed be difficult now to hold that 
no activities of any insurance company can 
ever constitute interstate commerce so as to 
make it subject to such regulation; activities 
which, as part of the conduct of a legitimate 
and useful commercial enterprise, may em- 
brace integrated operations in many states 
and involve the transmission of great quanti- 
ties of money, documents, and communica- 
tions across dozens of state lines. 


The precise boundary between national 
and state power over commerce has never 
yet been, and doubtless never can be, deline- 
ated by a single abstract definition. The 
most widely accepted general description of 
that part of commerce which is subject to 








2% New York Life Insurance Company v, Deer 
Lodge County, 231 U.S. 495, 509, 

2 See, e. g., Crutcher v. Kentucky, 141 U. S. 47, 
59-61; Atlantic Refining Co. v. Virginia, 302 U. S. 
22, 26: McGoldrick v. Berwind-White Co., 309 
U. &. 33. 

3909 See Gibbons v. Ogden, 9 Wheat. 1, 200, 203-210; 
Willson v. Black Bird Creek Marsh Co.,, 2 Pet. 
245, 250-252; License Cases, 5 How, 504, Opinion 
of Mr. Chief Justice Taney, 578-586; Cooley v. 
Board of Wardens, 12 How. 299, 318-321; Kelly 
v. Washington, 302 U. S. 1, 9-10. Cf. Sturges v. 
Crowninshield, 4 Wheat. 122, 192-196; Houston 
v. Moore, 5 Wheat. 1, Opinion of Mr, Justice 
Story, 48-50. 

31 Parker & Brown, 317 U. S. 341, 362-363; cf. 
California v. Thompson, 313 U. S. 109, 112-116; 
South Carolina State Highway Department v. 
Barnwell Brothers, Inc., 303 U. S. 177, 184-192, 
and cases cited therein in footnote 5; Hall v. 
Geiger-Jones Company, 242 U. S. 539, 558-559; 
Bowman v. Chicago and Northwestern Railway 
Company, 125 U. S. 465, 482-483. That different 
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members of the Court applying this test to a 
particular state statute may reach opposite con- 
clusions as to its validity does not argue against 
the correctness of the test itself. Such differ- 
ences in judgment are inevitable where solution 
of a Constitutional problem must depend upon 
considered evaluation of competing Constitu- 
tional objectives. See, e. g., McGoldrick v. 
Berwind-White Co., 309 U.S. 33, 48, 59; McCarroll 
v. Dixie Greyhound Lines, Inc., 309 U. S. 176, 
183; Duckworth v,. Arkansas, 314 U. S. 390, 397; 
cf. Gwin, etc., Inc. v. Henneford, 305 U. S. 434, 
442, 


32 See, e. g., Cooley v, Board of Wardens, 12 How. 
299; New York Life Insurance Company v. Deer 
Lodge County, 231 U. S. 495; cf. Bowman v, Chi- 
cago and Northwestern Railway Company, 125 
U. S. 465, 482-483. 


% Lottery Case, 188 U. S. 321, 363; Cf. Kirsch- 
baum v, Walling, 316 U. S. 517, 520. This par- 
ticular difficulty was recognized by the authors 
of the Federalist Papers: ‘‘All new laws, though 


penned with the greatest technical skill, and 
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the Federal power is that given in 1824 by 
Chief Justice Marshall in Gibbons v. Ogden, 
9 Wheat. 1, 189-190: “Commerce, undoubt- 
edly, is traffic, but it is something more: 
it is intercourse. It describes the commer- 
cial intercourse between nations, and parts 
of nations, in all its branches . . .” Com- 
merce is interstate, he said, when it “con- 
cerns more states than one.” Id., 194. No 
decision of this court has ever questioned 
this as too comprehensive a description of 
the subject matter of the Commerce Clause.” 


To accept a description less comprehensive, 
the court has recognized, would deprive the 
Congress of that full power necessary to 
enable it to discharge its constitutional duty 
to govern commerce among the states.* 


The power confided to Congress by the Com- 
merce Clause is declared in the Federalist 
to be for the purpose of securing the “main- 
tenance of harmony and proper intercourse 
among the states.” But its purpose is not 
confined to empowering Congress with the 
negative authority to legislate against state 
regulations of commerce deemed inimical to 
the national interest. The power granted 


passed on the fullest and most mature delibera- 
tion, are considered as more or less obscure and 
equivocal, until their meaning be liquidated 
and ascertained by a series of particular dis- 
cussions and adjudications. Here, then, 
are three sources of vague and incorrect defini- 
tions: indistinctness of the object, imperfection 
of the organ of conception, inadequateness of 
the vehicle of ideas. Any one of these must 
produce a certain degree of obscurity. The con- 
vention, in delineating the boundary between 
the Federal and State jurisdictions, must have 
experienced the full effect of them all.’’ Fed- 
eralist No. XXXVI, The Federalist (Rev. Ed., 
N. Y. 1901), pp. 193-194. 
% ‘Commerce is intercourse: one of its most 
ordinary ingredients is traffic.’ Brown v. Mary- 
land, 12 Wheat. 419, 446. ‘‘And although com- 
merce includes traffic in this narrower sense, 
for more than a century it has been judicially 
recognized that in a broad sense it embraces 
every phase of commercial and business activity 
and intercourse."’ Jordan v, Tashiro, 278 U. S. 
123, 127-128. 
Commerce ‘‘comprehends intercourse for the 
purposes of trade in any and all its forms, in- 
cluding the transportation, purchase, sale, and 
exchange of commodities ./. .” Welton v. 
Missouri, 91 U. S. 275, 280. And ‘‘intercourse 
or communication between persons in different 
states, by means of correspondence through the 
mails, is commerce among the states within the 
meaning of the Constitution, especially where 
. such intercourse and communication really 
relates to matters of regular, continuous busi- 
ness and to the making of contracts and the 
transportation of books, papers, etc., appertain- 
ing to such business."’ International Textbook 
Company v. Pigg, 217 U. S. 91, 107. 
%5 See Pensacola Telegraph Company v. Western 
Union Telegraph Company, 96 U. S. 1-9. 
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Congress is a positive power. It is the 
power to legislate concerning transactions 
which, reaching across state boundaries, af- 
fect the people of more states than one; 
to govern affairs which the individual states, 
with their limited territorial jurisdictions, 
are not fully capable of governing.” This 
Federal power to determine the rules of 
intercourse across state lines was essential 
to weld a loose confederacy into a single, 
indivisible nation; its continued existence is 
equally essential to the welfare of that 
nation.* 


Our basic responsibility in interpreting the 
Commerce Clause is to make certain that 
the power to govern intercourse among the 
states remains where the Constitution placed 
it. That power, as held by this Court from 
the beginning, is vested in the Congress, 
available to be exercised for the national 
welfare as Congress shall deem necessary. 
No commercial enterprise of any kind which 
conducts its activities across state lines has 
been held to be wholly beyond the regulatory 
power of Congress under the Commerce 
Clause. We cannot make an exception of 
the business of insurance. 


“A government ought to contain in itself every 
power requisite to the full accomplishment of 
the objects committed to its care, and to the 
complete execution of the trusts for which it is 
responsible, free from every other control, but 
a regard to the public good and to the sense 
of the people.’’ Federalist No. XXX, The Fed- 
eralist, supra, 154. 


% Federalist No. XL; Federalist No. XLI; The 
Federalist, swpra, pp. 220, 231. 


37 Compare Federalist No. XXIII, The Federal- 
ist, supra, 121: ‘‘Shall the Union be constituted 
the guardian of the common safety? Are fleets 
and armies, and revenues, necessary to this pur- 
pose? The Government of the Union must 
be empowered to pass all laws, and to make 
all regulations which have relation to them. The 
same must be the case in respect to commerce, 
and to every other matter to which its jurisdic- 
tion is permitted to extend. . . . Not to confer in 
each case a degree of power commensurate to 
the end, would be to violate the most obvious 
rules of prudence and propriety, and improvi- 
dently to trust the great interests of the nation 
to hands which are disabled from managing 
them with vigor and success.’’ 


See note (1943), 32 Georgetown Law Journal 66. 


*% The powers conferred by the Commerce 
Clause ‘‘are not confined to the instrumentalities 
of commerce . . . known or in use when the 
Constitution was adopted, but they keep pace 
with the progress of the country, and adapt 
themselves to the new developments of time 
and circumstances, . . . They were intended for 
the government of the business to which they 
relate, at all times and under all circum- 
stances.’’ Pensacola Telegraph Company v. 
Western Union Telegraph Company, 96 U. S. 
1, 9. Compare Federalist No. XLIII, The Fed- 
eralist, supra, 248. 
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II. 
The Intent of the Sherman Act 


We come then to the contention, earnestly 
pressed upon us by appellees, that Congress 
did not intend in the Sherman Act to exer- 
cise its power over the interstate insurance 
trade. 


Certainly the Act’s language affords no ba- 
sis for this contention. Declared illegal in 
§1 is “every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several States ”. and “every person” 
who shall make such a contract or engage 
in such a combination or conspiracy is 
deemed guilty of a misdemeanor. Section 2 
is not less sweeping. “Every person” who 
monopolizes, or attempts to monopolize, or 
conspires with “any other person” to monop- 
olize, “any part of the trade or commerce 
among the several States” is, likewise, 
deemed guilty of a misdemeanor. Language 
more comprehensive is difficult to conceive. 


On its face it shows a carefully studied 
attempt to bring within the Act every person 
engaged in business whose activities might 


% A historian of the Wheel, one of the strongest 
of the farmers’ organizations in the ‘80's, had 
this to say about its origin: ‘‘The question has 
often been asked, what gave rise to the Wheel? 
This question is as easily answered as asked, 
Monopoly! . . Monopoly aspires to make the 
people its servants, politically, financially and 
socially, and demands that we offer on its 
golden altar all that we are and have, souls, 
bodies, lives, liberty, and common country, un- 
reservedly and without complaint.”’ Morgan, 
History of the Wheel and Alliance (Fort Scott, 
Kan. 1889), p. 56. Compare Slaughter-House 
Cases, 16 Wall. 36 (1873), Dissenting opinions 
of Justices Field and Bradley, pp. 83, 101-110, 
111, 119-121. 


# See Apex Hosiery Co. v. Leader, 310 U. S. 469, 
491-493, 497-498; Standard Oil Company vv. 
United States, 221 U. S. 1, 58; United States 
v. Freight Association, 166 U. S. 290, 322-325. 
See also Paramount Famous Lasky Corporation 
v. United States, 282 U. S. 30, 42-43. 


Nor was the opposition to trusts limited to the 
monopolization of ‘‘goods and services.’’ At 
the instance of Senator Ingalls of Kansas, an 
amendment was added to the Sherman bill de- 
signed to tax out of existence the business of 
dealing in futures contracts. 21 Cong. Rec. 2613. 
The Ingalls amendment was adopted by the 
Senate without a record vote. Jd. Subsequently 
the Sherman bill, as amended, was redrafted 
by the Senate Judiciary Committee which used 
substantially the same broad and sweeping lan- 
guage which Sections 1 and 2 of the Act contain 
today. With that language the Sherman bill 
had the support of Senator Ingalls and other 
proponents of the Ingalls amendment. 21 Cong. 
Rec. 3145, 3153. And see United States v. Pat- 
ten, 226 U. S. 525; Peto v. Howell, 101 F. 2d 
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restrain or monopolize commercial inter- 
course among the states. 


A general application of the Act to all com- 
binations of business and capital organized 
to suppress commercial competition is in 
harmony with the spirit and impulses of the 
times which gave it birth. “Trusts” and 
“monopolies” were the terror of the period.” 


Their power to fix prices, to restrict pro- 
duction, to crush small independent traders, 
and to concentrate large power in the few 
to the detriment of the many, were but some 
of numerous evils ascribed to them.” The 
organized opponents of trusts aimed at the 
complete destruction of all business combi- 
nations which possessed potential power, or 
had the intent to destroy competition in 
whatever the people needed or wanted.” So 
great was the strength of the anti-trust 
forces that the issue of trusts and monopolies 
became non-partisan. The question was not 
whether they should be abolished, but how 
this purpose could best be accomplished.* 


Combinations of insurance companies were 
not exempt from public hostility against the 
trusts. Between 1885 and 1912, twenty-three 
states enacted laws forbidding insurance 


353; cf. Chicago Board of Trade v. Olsen, 262 
U. S. 1; Stafford v. Wallace, 258 U. S. 495. 


See, generally, Ashby, The Riddle of the Sphinx 
(Des Moines 1890); Morgan, History of the 
Wheel and Alliance (Fort Scott, Kan. 1889); 
Buck, The Granger Movement (Camb. 1913); 
Cloud, Monopolies and the People (Davenport, 
Iowa 1873); Weaver, A Call to Action (Des 
Moines 1892); Hicks, The Populist Revolt (Min- 
neapolis 1931). 


“ Representative of anti-trust platforms, resolu- 
tions, etc., of contemporary agrarian-political 
movements are the following: ‘‘We demand... 
the passage of a law prohibiting the formation 
of trusts and combinations by speculators to 
secure control of the necessaries of life for the 
purpose of forcing up prices on consumers, im- 
posing heavy penalties.’’ [Texas Farmers’ State 
Alliance, Report of Committee on Industrial 
Depression, (1888)]; ‘‘The objects of the Na- 
tional Alliance are . . . to oppose all forms of 
monopoly as being detrimental to the best in- 
terests of the public’? [National Farmers’ Al- 
liance, Constitution (1887)]; ‘‘We hold to the 
principle that all monopolies are dangerous. . 
tending to enslave a free people ...’’ [National 
Farmers’ Alliance and Industrial Union, Con- 
stitution (1889)]; ‘‘We oppose the tyranny of 
monopolies.’’ [National Grange, Declaration of 
Purposes (1874)]. 

“ The platforms of both the Republican and the 
Democratic parties in 1888 stated unqualified 
opposition to monopolies and trusts. Brandon, 
Platforms of the Two Great Political Parties 
1856-1928. The recorded vote in the House on 
the final conference report on the Sherman Act 
shows 242 ayes, no nays, and g5 not voting. 
21 Cong. Rec. 6314. 
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combinations.” When, in 1911, one of these 
state statutes was unsuccessfully challenged 
in this Court, the Court had this to say: 


“We can well understand that fire insurance 
companies, acting together, may have own- 
ers of property practically at their mercy 
in the matter of rates, and may have it in 
their power to deprive the public generally 
of the advantages flowing from competition 
between rival organizations engaged in the 
business of fire insurance. In order to meet 
the evils of such combinations or associa- 
tions, the State is competent to adopt 
appropriate regulations that will tend to 
substitute competition in the place of combi- 
nation or monopoly.” German Alliance Ins. 


Co. v. Hale, 219 U. S. 307, 316.* 


Appellees’ Contentions 


Appellees argue that the Congress knew, as 
doubtless some of its members did, that 
this Court had prior to 1890 said that insur- 


4*Four of these statutes were enacted before 
1890. L, N. H. 1885, ch. 93, p, 289; L. Ohio 1885, 
No. 284, p. 231; L. Mich. 1887, No, 285, p, 384; 
L. Kan, 1889, ch. 257, p. 389, and L. Kan. 1897, 
ch. 265, p. 481; L. Ga, 1890-91, No. 745, p. 206; 
L. Maine 1893, ch, 285, p. 339; L. Mo, 1895, p. 
237; L. Iowa 1896, ch. 22, p. 31; L. Ala. 1896-97, 
No. 634, p. 1428; L. Neb. 1897, ch. 79; p. 347; 
L. Neb. 1897, ch. 81, p. 354; L. Neb, 1913, ch, 154, 
pp. 393, 419; L. Wis. 1897, ch. 356, p. 908; Acts 
Va. 1898, ch, 644, p. 683; Acts S. C. 1902, No. 574, 
p. 1057; L. S. D. 1903, ch, 158, p. 183; G. L, Tex, 
1903, ch, 94, p. 119; Ark, Acts 1905, No. 1, p. 1, 
as amended by Ark. Acts 1907, No. 184, p. 430; 
P. L. N. C. 1905, ch. 424, p. 429, and P. L. N, C. 
1915, ch. 166, p. 243; Acts Tenn, 1905, ch, 479, 
p. 1019; Miss. Code 1906, § 5002, adopted L. Miss, 
1906, ch. 101, p. 78; Gen. L, Ore, 1909, ch. 230, 
Pp. 388, 399; Sess. L. Wash. 1911, ch. 49, pp. 161, 
195, and Sess. L. Wash, 1915, ch. 97, p. 278; L. 
Ariz. 1912, ch. 73, p. 354; Acts La. 1912, No, 224, 
p. 509. 

“ The farm organizations of this period did not 
rely solely upon prohibitory legislation to pro- 
tect themselves from combinations of insurance 
companies. ‘‘In 1886, tired of the extortions of 
the old-line insurance companies, the Territorial 
Alliance appointed a committee to devise 
and put in operation a system of mutual insur- 
ance .. ., the result of which has been emi- 
nently successful.’’ Report of Alonzo Wardall, 
President of the Alliance Insurance Companies of 
the Dakotas, printed in Ashby, The Riddle of the 
Sphinx (Des Moines 1890), p. 363. 


* We have been pointed to only one reference 
made to the business of insurance in the Con- 
gressional discussions preceding passage of the 
Sherman Act, and that is a statement of Senator 
Turpie which flatly challenged the reasoning of 
this Court in holding that insurance was not 
commerce, and further predicted that in the 
future the Commerce Clause would not be given 
such a limited construction: 


“The Senator from Missouri [Mr. Vest] spoke 
the other day about the difficulty of defining the 
word ‘commerce,’ especially as contained in the 
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ance was not commerce and was subject 
to state regulation, and that therefore we 
should read the Act as though it expressly 
exempted that business. But neither by 
reports nor by statements of the bill’s spon- 
sors or others was any purpose to exempt 
insurance companies revealed. And we fail 
to find in the legislative history of the Act 
an expression of a clear and unequivocal 
desire of Congress to legislate only within 
that area previously declared by this Court 
to be within the federal power.” Cf. Hel- 
vering v. Griffiths, 318 U. S. 371; Parker v. 
Motor Boat Sales, 314 U. S. 244. We have 
been shown not one piece of reliable evi- 
dence that the Congress of 1890 intended 
to freeze the proscription of the Sherman 
Act within the mold of then current judicial 
decisions defining the commerce power. On 
the contrary, all the acceptable evidence 
points the other way. That Congress 
wanted to go to the utmost extent of its 
Constitutional power in restraining trust 


phrase ‘interstate commerce.’ I recollect one 
judicial decision upon this subject very definitely, 
The Supreme Court has decided that insurance 
is not commerce, and I suppose by following the 
circle of negations long enough and excluding 
all the things not commerce we should come at 
last to the residuum, which must be commerce 
or interstate commerce, because it can be noth- 
ing else. A fortiori, judging from this principle, 
I should myself have decided that transportation 
is not commerce nor interstate commerce either, 


“I feel inclined to make the prediction, as one 
of the things to come in this vast domain, 
scarcely touched, of cases arising under the Con- 
stitution and laws of Congress, that the whole 
mass of merchantable paper known as negotiable 
by the law merchant, made at one place, nego- 
tiable at another, payable at another, transcend- 
ing in its negotiation State lines, will be remitted 
to Congressional action, and with respect to its 
creation, its formation, its negotiation, with re- 
spect to all the rights and liabilities which may 
arise under it, the people, stunned with the eter- 
nal dissonance of conflicting decisions and judg- 
ments of forty-eight or fifty tribunals of last 
resort in the States upon the subject of interstate 
negotiable paper, will require Congress to act 
therein, and that, unconstitutional as I now deem 
it or think it, it will as a matter of necessity 
be done, and in any such legislation with respect 
to that paper, the whole bulk of it, the personal 
and peculiar conditions of litigants will not be 
inquired about, but simply whether the one 
party or the other is entitled to relief or liable 
to recovery against him by reason of being a 
party to interstate commercial paper, negotiable 
and payable and suable under the action of Con- 
gress which may finally take place upon that 
subject. 

“Nor do I think with the Senator from New 
York that we are discharged from duty or re- 
leased from our obligation to legislate upon the 
subject of trusts because the States have a right 
todo so.”’ 21 Cong. Rec, 2556-2557. 


And see Note 48, infra. 
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and monopoly agreements such as the in- 
dictment here charges admits of little, if 
any, doubt. “* The purpose was to use that 
power to make of ours, so far as Congress 
could under our dual system, a competitive 
business economy.” Nor is it sufficient to 
justify our reading into the Act an exemp- 
tion for insurance that the Congress of 1890 
may have known that states already were 
regulating the insurance business. The Con- 
gress of 1890 also knew that railroads were 
subject to regulation not only by states but 
by the federal government itself, but this 
fact has been held insufficient to bring to the 
railroad companies the interpretative exemp- 
tion from the Sherman Act they have sought. 
United States v. Trans-Missourt Freight Asso- 
ciation, 166 U. S. 290, 314-315, 320-325. 


Appellees further argue that, quite apart 
from what the Sherman Act meant in 1890, 
the succeeding Congresses have accepted 
and approved the decisions of this Court 
that the business of insurance is not com- 
merce. They call attention to the fact that 
at various times since 1890 Congress has 
refused to enact legislation providing for 
federal regulation of the insurance business, 





and that several resolutions proposing to 
amend the Constitution specifically to au- 
thorize federal regulation of insurance have 
failed of passage. In addition, they empha- 
size that although the Sherman Act has 
been amended several times, no amendments 
have been adopted which specifically bring 
insurance within the Act’s proscription. The 
Government, for its part, points to evidence 
that various members of Congress during 
the period 1900-1914 considered there were 
“trusts” in the insurance business, and ex- 
pressed the view that the insurance business 
should be subject to the anti-trust laws.* 
It also points out that in the Merchant 
Marine Act of 1920 Congress specifically 
exempted certain conduct of marine insur- 
ance companies from the “anti-trust” laws.® 


Appellees’ Evidence Inconclusive on 
Points Involved 


The most that can be said of all this evi- 
dence considered together is that it is incon- 
clusive as to any point here relevant. By 
no means does it show that the Congress 
of 1890 specifically intended to exempt in- 





4 Senator George, a member of the Senate Judi- 
ciary Committee which redrafted the Sherman 
Act before its final passage, stated on the floor 
of the Senate that, ‘‘The bill has been very in- 
geniously and properly drawn to cover every case 
which comes within what is called the commer- 
cial power of Congress, It is well known 
that the great evil of these combinations, these 
conspiracies, as they are called, these monopo- 
lies, as they are denominated by the bill, consists 
in the fact that by combination, by association, 
there have been gathered together the money 
and the means of large numbers of persons, and 
under these combinations, or conspiracies, or 
trusts, this great aggregated capital is wielded 
by a single hand and guided by a single brain, 
or at least by hands and brains acting in com- 
plete harmony and co-operation, and that in this 
way, by this association, by this direction of 
this immense amount of capital, by one organ- 
ized will, to a very large extent, these wrongs 
have been perpetrated upon the American peo- 
ple.’’ 21 Cong. Rec, 3147. 


Earlier, Senator Sherman had explained, ‘‘I do 
not wish to single out any particular trust or 
combination, It is not a particular trust, but 
the system I aim at.’’ 21 Cong. Rec, 2457. And 
in the House, Representative Stewart, delivering 
the last speech preceding the unanimous adop- 
tion of the present Act, stated ‘‘. The provi- 
sions of this trust bill are just as _ broad, 
sweeping, and explicit as the English language 
can make them to express the power of Congress 
over this subject under the Constitution of the 
United States. . . .’’ 21 Cong. Rec. 6314. 


Compare Kidd v. Pearson, 128 U. S. 1 and United 
States v, EH. C. Knight Co., 156 U. S. 1, with 
Addyston Pipe and Steel Co. v, United States, 
175 U. S. 211, and United States v. American 
Tobacco Co., 221 U. S. 106. 
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47 Senator Sherman, explaining his bill to the 
Senate, stated, ‘‘It is to arm the Federal courts 
within the limits of the’ constitutional power 
that they may co-operate with the State courts 
in checking, curbing, and controlling the most 
dangerous combinations that now threaten the 
business, property, and trade of the people of 
the United States.’"’ 21 Cong. Rec. 2457. 


48 For example, the following colloquy occurred 
in the House during the debate on passage of 
the Clayton Act: 

“Mr Barton. We had an illustration recently 
where a big fire insurance company came into 
the State where local insurance companies have 
been doing business, not confined to the border 
of the State, and cut prices in that immediate 
locality until we had in three States 40 or 50 
local companies put out of business, and then 
the price was put back where it was profitable to 
the company. Might not this same condition 
exist where we started a wholesale house in a 
State where their territory was confined to the 
State—might it not be a reduction of prices for 
putting that institution out of business? 

“Mr. Webb. If the purpose is to wrongfully 
injure or destroy a competitor, this section will 
cover such practice; but insurance companies 
are not reached, as the Supreme Court has held 
that their contracts or policies are not interstate 
commerce. 

“Mr. Barton. Is it not right that they should 
come within the law? 

“Mr. Webb, Yes."’ 51 Cong. Rec. 9390. 


So far as appears, this was the only mention of 
the insurance cases during the discussions lead- 
ing to passage of the Clayton Act. And, as in 
1890, when the Sherman Act was under considera- 
tion, the reference to these cases showed dissatis- 
faction with them. See note 45, supra. 


 § 29(b), 41 Stat. 988, 1000. 
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surance companies from the all-inclusive 
scope of the Sherman Act. Nor can we 
attach significance to the omission of Con- 
gress to include in its amendments to the 
Act an express statement that the Act cov- 
ered insurance. From the beginning Con- 
gress has used language broad enough to 
include all businesses, and never has amend- 
ed the Act to define these businesses with 
particularity. And the fact that several 
Congresses since 1890 have failed to enact 
proposed legislation providing for more or 
less comprehensive federal regulation of 
insurance does not even remotely suggest 
that any Congress has held the view that 
insurance alone, of all businesses, should be 
permitted to enter into combinations for the 
purpose of destroying competition by co- 
ercive and intimidatory practices. 


Destruction of State Regulation 


Finally it is argued at great length that 
virtually all of the states regulate the insur- 
ance business on the theory that competition 
in the field of insurance is detrimental both 
to the insurers and the insured, and that if 
the Sherman Act be held applicable to insur- 
ance much of this state regulation will be 
destroyed. The first part of this argument 
is buttressed by opinions expressed by var- 
ious persons that unrestricted competition 
in insurance results in financial chaos and 
public injury. Whether competition is a 
good thing for the insurance business is not 
for us to consider. Having power to enact 
the Sherman Act, Congress did so; if excep- 
tions are to be written into the Act, they 
must come from the Congress, not this 
Court. And as was said in answer to a 
similar argument that the Sherman Act 
should not be applied to a railroad com- 
bination: 

“Tt is the history of monopolies in this coun- 
try and in England that predictions of ruin 
are habitually made by them when it is 
attempted, by legislation, to restrain their 
operations and to protect the public against 
their exactions. 

“But even if the court shared the gloomy 
forebodings in which the defendants in- 
dulge, it could not refuse to respect the 
action of the legislative branch of the Gov- 
ernment if what it has done is within the 
limits of its constitutional power. The sug- 
gestions of disaster to business have, we 
apprehend, their origin in the zeal of parties 
who are opposed to the policy underlying 
the act of Congress or are interested in the 
result of this particular case; at any rate, 


the suggestions imply that the court may 
and ought to refuse the enforcement of the 
provisions of the act if, in its judgment, 
Congress was not wise in prescribing as a 
rule by which the conduct of interstate and 
international commerce is to be governed, 
that every combination, whatever its form, 
in restraint of such commerce and the mo- 
nopolizing or attempting to monopolize such 
commerce shall be illegal. These, plainly, 
are questions as to the policy of legislation 
which belong to another department, and 
this court has no function to supervise such 
legislation from the standpoint of wisdom 
or policy. -’ Harlan, J. Affirming 
decree, Northern Securities Co. v. United 
States, 193 U. S. 197, 351-352. 


The argument that the Sherman Act nec- 
essarily invalidates many state laws regulat- 
ing insurance we regard as exaggerated. 
Few states go so far as to permit private 
insurance companies, without state super- 
vision, to agree upon and fix uniform insur- 
ance rates. Cf. Parker v. Brown, 317 U. S. 
341, 350-352. No states authorize combina- 
tions of insurance companies to coerce, 
intimidate, and boycott competitors and 
consumers in the manner here alleged, and 
it cannot be that any companies have ac- 
quired a vested right to engage in such de- 
structive business practices.” 
Reversed. 

Mr. Justice Roperts and Mr. Justice REED 
took no part in the consideration or decision 
of this case. 


DISSENT BY CHIEF JUSTICE STONE 


Mr. Chief Justice STONE, dissenting. 

This Court has never doubted, and I do not 
doubt, that transactions across state lines 
which often attend and are incidental to the 
formation and performance of an insurance 
contract, such as the use of facilities for 
interstate communication and _ transporta- 
tion, are acts of interstate commerce subject 
to regulation by the federal government un- 
der the commerce clause. Nor do I doubt 
that the business of insurance as presently 
conducted has in many aspects such inter- 
state manifestations and such effects on 
interstate commerce as may subject it to 
the appropriate exercise of federal power. 
See Polish Insurance Company v. Labor 
Board, No. 226, decided this day. 

But such are not the questions now before 
us. We are not concerned here with the 
power of Congress to do what it has not 
attempted to do, but with the question 





% Whether reliance on earlier statements of this 
Court in the Paul v. Virginia line of cases that 
insurance is not ‘‘commerce’’ could ever be 
pleaded as a defense to a criminal prosecution 
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under the Sherman Act is a question which has 
been suggested but one it is not necessary to 
discuss at this time. 
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whether Congress in enacting the Sherman 
Act has asserted its power over the busi- 
ness of insurance. 


The Questions Involved 


The questions which the Government has 
raised, advisedly it would seem (cf. New 
York Life Insurance Co. v. Deer Lodge 
County, 231 U. S. 495, 499), by the indict- 
ment in this case, as it has been interpreted 
by the District Court below, are quite dif- 
ferent from the question, discussed in the 
Court’s opinion, whether the incidental use 
of the facilities of interstate commerce and 
transportation in the conduct of the fire 
insurance business renders the business it- 
self “commerce” within the meaning of the 
Sherman Act and the commerce clause. 


The questions here are whether the busi- 
ness of entering into contracts in one state, 
insuring against the risk of loss by fire of 
property in others, is itself interstate com- 
merce; and whether an agreement or con- 
spiracy to fix the premium rates of such 
contracts and in other ways to restrict com- 
petition in effecting policies of fire insurance 
violates the Sherman Act. The court be- 
low has answered “no” to both of these 
questions. I think that its answer is right 
and its judgment should be affirmed, both 
on principle and in view of the permanency 
which should be given to the construction 
of the commerce clause and the Sherman 
Act in this respect, which has until now 
been consistently adhered to by all branches 
of the Government. 


The case comes here on direct appeal by 
the Government from the District Court’s 
judgment dismissing the indictment. Under 
the provisions of the Criminal Appeals Act, 
18 U. S. C. § 682, the only questions open 
for decision here are whether the District 
Court’s constructions of the commerce 
clause and of the Sherman Act, on which 
it rested its decision, are the correct ones. 
United States v. Borden Co., 308 U. S. 188, 
193; United States v. Wayne Pump Co., 317 
U. S. 200, 208; United States v. Swift & Co., 
318 U. S. 442, 444. 


For the particular facts to which the court 
below applied the Constitution and the 
Sherman Act we must look to the indict- 
ment as the District Court has construed 
it. And we must accept that construction, 
for by the provisions of the Criminal Ap- 
peals Act the District Court’s construction 
of the indictment is reviewable on appeal 
not by this Court but by the Circuit Court 
of Appeals. United States v. Patten, 226 
U. S. 525, 535; United States v. Colgate & 
Co., 250 U. S. 300, 306; United States v. 
Borden Co., supra. 
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District Court’s Construction of Indictment 


The District Court pointed out that the 
offenses charged by the indictment are a 
conspiracy to fix arbitrary and non-com- 
petitive premium rates on fire insurance 
sold in several named states, and by means 
of that conspiracy to restrain and to mo- 
nopolize trade and commerce in fire insur- 
ance in those states. The court went on to 
say: 


or 


lo constitute a violation of the Sherman 
Act the restraint and monopoly denounced 
must be that of interstate trade or com- 
merce, and unless the restraint and monop- 
oly charged in the indictment be restraint 
or monopoly in interstate trade or com- 
merce the indictment must fall. 


“Tt is not a question here of whether the 
defendants participated in some incidental 
way in interstate commerce or used in some 
instances the facilities of interstate com- 
merce, but is rather whether the activities 
complained of as constituting the business 
of insurance would themselves constitute 
interstate trade or commerce, and whether 
defendants’ method of conducting same 
amounted to restraint or monopoly of same. 
It is not a question as to whether or not 
Congress had power to regulate the imsur- 
ance companies or some phase of their 
activities, but rather whether Congress did 
so by the Sherman Act. 


Persons may be engaged in interstate 
commerce yet if the restraint or monopoly 
complained of is not itself a restraint or 
monopoly of interstate trade or commerce, 
they may not be convicted of violations of 
the Sherman Act. The fact that they may 
use the mails and instrumentalities of inter- 
state commerce and communication, and be 
subject to federal regulations relating there- 
to, would not make applicable the Sherman 
Act to interstate commerce or to activities 
which were not commerce at all. 


“The whole case therefore depends upon 
the question as to whether or not the busi- 
ness of insurance is interstate trade or com- 
merce and if so whether the transactions 
alleged in the indictment constitute inter- 
state commerce.” 


Scope of Indictment 


In short the District Court construed the 
indictment as charging restraints not in the 
incidental use of the mails or other instru- 
mentalities of interstate commerce, nor in 
the insurance of goods moving in interstate 
commerce, but in the “business of insurance”. 
And by the “business of insurance” it neces- 
sarily meant the business of writing contracts 
of insurance, for the indictment charges only 
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restraints in entering into such contracts, not in 
their performance,’ and the Court deemed it 
irrelevant that in the negotiation and per- 
formance of the contracts appellees “may 
use the mails and instrumentalities of inter- 
state commerce”. It held that that business 
is not in itself interstate commerce, and that 
the alleged conspiracies to restrain and to 
monopolize that business were not, without 
more, in restraint of interstate commerce 
and consequently were not violations of the 
Sherman Act. 

This construction of the indictment as con- 
fined in its scope to a conspiracy to fix 
premium rates and otherwise restrain com- 
petition in the business of writing insurance 
contracts, and to monopolize that business— 
a construction requiring decision of the 
question whether that business is interstate 
commerce—is adopted by the Government. 
Its brief in this Court states the ‘questions 
presented” as follows: 

“1. Whether the fire insurance business is 
in commerce. 

“2. Whether the fire insurance business is 
subject to the constitutional power of Con- 
gress to regulate commerce among the 
several states. 

“3. Whether, if so, the Sherman Act is vio- 
lated by an agreement among fire insurance 
companies to fix and maintain arbitrary and 
non-competitive rates and to monopolize 
trade and commerce in fire insurance, in 
part through boycotts directed at companies 
not part of the conspiracy and the agents 
and purchasers of insurance who deal with 
them.” 


Incidental Acts of Interstate Commerce 


The numerous and unvarying decisions of 
this Court that “insurance is not commerce” 
have never denied that acts of interstate 
commerce may be incidental to the business 
of writing and performing contracts of in- 


surance, or that those incidental acts are 
subject to the commerce power. Our deci- 
sions on this subject have uniformly rested 
on the ground that the formation of an in- 
surance contract, even though it insures 
against risk of loss to property located in 
other states or moving in interstate com- 
merce, is not interstate commerce, and that 
although the incidents of interstate com- 
munication and transportation which often 
attend the formation and performance of an 
insurance contract are interstate commerce, 
they do not serve to render the business of 
insurance itself interstate commerce. See 
Hooper v. California, 155 U. S. 648, 655; 
N. Y. Life Ins. Co. v. Deer Lodge County, 
231 U.S. 495, 508-9. 

If an insurance company in New York 
executes and delivers, either in that state 
or another, a policy insuring the owner of 
a building in New Jersey against loss by 
fire, no act of interstate commerce has 
occurred. True, if the owner comes to New 
York to procure the insurance or after de- 
livery in New York carries the policy to 
New Jersey, or the company sends it there 
by mail or messenger, such would be acts 
of interstate commerce. Similarly if the 
owner pays the premiums by mail to the 
company in New York, or the company’s 
New Jersey agent sends the premiums to 
New York, or the company in New York 
sends money to New Jersey on the occur- 
rence of the loss insured against, acts of 
interstate commerce would occur. But the 
power of the Congress to regulate them is 
derived, not from its authority to regulate 
the business of insurance, but from _ its 
power to regulate interstate communica- 
tion and transportation. And such inci- 
dental use of the facilities of interstate 
commerce does not render the insurance 
business itself interstate commerce. Nor 
is the nature of a single insurance transac- 
tion or a few such transactions not in- 
volving interstate commerce altered in that 





‘It charges an agreement (a) to fix premium 
rates, (b) to fix commissions paid, (c) to adopt 
reclassifications of risks on the basis of which 
premium rates are fixed, (d) to adhere to stand- 
ard terms, conditions, and clauses, in the in- 
surance contract, (e) to withhold reinsurance 
facilities from non-members of South-Eastern 
Underwriters’ Association, (f) to withdraw from 
and refuse to enter agencies representing non- 
members, (g) to boycott and withhold patron- 
age from purchasers of insurance from 
non-members, (h) to disparage the services and 
facilities of non-members, (i) to establish and 
maintain rating bureaus to police and maintain 
these agreements, (j) to establish and maintain 
boards and groups of agents for the same pur- 
pose. There is no allegation that commissions 
are paid otherwise than on the entering into 
of the contracts. The indictment thus charges 
only restraints in the terms of the insurance 
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contracts and restraints, by boycotts, in com- 
petition in entering into such contracts and in 
entering into contracts of reinsurance. 

2E. g., Paul v. Virginia, 8 Wall. 168; Ducat v. 
Chicago, 10 Wall. 410; Liverpool Insurance Co. 
v. Massachusetts, 10 Wall 566; Philadelphia Fire 
Association v. New York, 119 U. S. 110; Hooper 
v. California, 155 U. S. 648; Noble v. Mitchell, 
164 U. S. 367; Orient Insurance Co. v. Daggs, 
172 U. S. 557; New York Life Insurance Co. v. 
Cravens, 178 U. S. 389; Nutting v. Massachu- 
setts, 183 U. S. 553; New York Life Ins. Co. 
v. Deer Lodge County, 231 U. S. 495; North- 
western Mutual Life Ins. Co. v. Wisconsin, 247 
U. S. 132; National Insurance Co. v. Wanberg, 
260 U. S. 71; Bothwell v. Buckbee, Meers Co., 
275 U. S. 274. See also Doyle v. Continental 
Ins. Co., 94 VU. S. 535, overruled on other 
grounds by Terral v. Burke Const. Co., 257 
U. S. 529, 
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regard merely because their number is multi- 
plied. The power of Congress to regulate 
interstate communication and _ transporta- 
tion incidental to the insurance business is 
not any more or any less because the num- 
ber of insurance transactions is great or 
small. The Congressional power to regu- 
late does not extend to the formation and 
performance of insurance contracts save 
only as the latter may affect communication 
and transportation which are _ interstate 
commerce or may otherwise be found by 
Congress to affect transactions of interstate 
commerce. And even then, such effects on 
the commerce as do not involve restraints 
in competition in the marketing of goods 
and services are not within the reach of the 
Sherman Act. That such are the control- 
ling principles has been fully recognized by 
this Court in the numerous cases which 
have held that the business of insurance is 
not commerce or as such subject to the 
commerce power. See, for example, New 
York Life Ins. Co. v. Deer Lodge County, 
supra, 508-9. 


No Undertaking to Engage in 
Commerce 


These principles are not peculiar to insur- 
ance contracts. They are equally applicable 
to other types of contracts which relate to 
things or events in other states than that of 
their execution, but which do not contain 
any obligation to engage in any form of in- 
terstate commerce. The parties to them are 
not engaged in interstate commerce, for 
such commerce is not necessarily involved 
in Or prerequisite to the formation of such 
contracts and they do not in their perform- 
ance necessarily involve the doing of inter- 
state business. The mere férmation of a 
contract to sell and deliver cotton or coal or 
crude rubber is not in itself an interstate 
transaction and does not involve any act of 
interstate commerce because cotton, coal 
and crude rubber are subjects of interstate 
or foreign commerce, or because in fact per- 
formance of the contract may not be effected 
without some precedent or subsequent move- 
ment interstate of the commodities sold, or 
because there may be incidental use of the 
facilities of interstate commerce or transpor- 
tation in the formation of the a 
Ware & Leland v. Mobile County, 209 U. 

405, 411-13; Western Live Stock Co. v. Be. 
vreau of Inte nal Revenue, 303 U. S. 250, 253. 
Compare Dahnke-iWalker Co. v. Bondurant, 
257 U. S. 282, 292. That the principle un- 
derlying that conclusion is the same as that un- 
derlying the decisions of this Court that the 
business of insurance is not interstate com- 
merce, has been repeatedly recognized and 
affirmed. Paul v. Virginia, 8 Wall. 168, 183; 
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Hooper v. Califorma, 155 U. S. 648, 654; Ware 
& Leland v. Mobile County, supra, 411; Engel 
O’Malley, 219 U. S. 128, 139; N ew York 
Li fe Ins. Co. v. Deer Lodge County, supra, 
511-12; Blumenstock Bros. v. Curtis Pub. Co., 
252 U. S. 436, 443; Hill v. Wallace, 259 U.S 
44, 69; ‘Chicago Board a Trade v. Olsen, 263 
UU: & 1, 32-3; Moore v. New York Cotton Ex- 
change, 270 U. S. 593, 604; Western Livestock 
Co. v. Bureau of Internal Revenue, supra; and 
see Hopkins v. United States, 171 U. S. 578, 
588-9, 602. 


The conclusion that the business of writing 
insurance is not interstate commerce could 
not rightly be otherwise unless we were to 
depart from the universally accepted view 
that the act of making any contract which 
does not stipulate for the performance of an 
act or transaction of interstate commerce is 
not in itself interstate commerce. And this 
has been held to be true even though the 
contract be effected by exchange of com- 
munications across state lines, see New York 
Life Ins. Co. v. Cravens, 178 U. S. 389, 400; 
Ware & Leland v. Mobile County, supra: New 
York Life Ins. Co. v. Deer Lodge County, 
supra 509, a point which need not be con- 
sidered here for the indictment makes no 
charge that the policies written by appellees 
are thus effected, but alleges only that they 
are “sold” by the defendants in certain 
named states. 


a 


Undoubtedly contracts so entered into for 
the sale of commodities which move in in- 
terstate commerce may become the imple- 
ments for restraints in marketing those 
commodities, and when so used may for that 
reason be within the Sherman Act, see 
Northern Securities Co. v. United States, 193 
U. S. 197, 334, 338; United States v. Patten, 
supra, 543-4; Standerd Oil Co. v. United States, 
283 U. S. 163, 168-9. Compare Thames & 
Mersey Ins. Co. v. United States, 237 U. S. 19. 
But it is quite another matter to say that the 
contracts are themselves interstate com- 
merce or that restraints in competition as 
to their terms or conditions are within the 
Sherman Act, in the absence of a showing 
that the purpose or effect is to restrain com- 
petition in the marketing of the goods or 
services to which the contracts relate. Com- 
pare Hill v. Wallace, supra, 69, with Chicago 
Board of Trade v. Olsen, supra, 31-3; Blumen- 
stock Bros. v. Curtis Pub. Co., supra, with 
Farmers’ Guide Co. v. Prairie Co., 293 U. S. 
268; Moore v. New York Cotton Exchange, 
supra, with United States v. Patten, supra. 

In this respect insurance contracts do not 
in point of law stand on any different foot- 
ing as regards the Sherman Act. If con- 
tracts of insurance are in fact made the 
instruments of restraint in the marketing of 
goods and services in or affecting interstate 
commerce, they are not beyond the reach of 
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the Sherman Act more than contracts for 
the sale of commodities,—contracts which, 
not in themselves interstate commerce, may 
nevertheless be used as the means of its re- 


straint. But since trade in articles of com- 
merce is not the subject matter of contracts 
of insurance, it is evident that not only is 
the writing of insurance policies not inter- 
state commerce but there is little scope for 
their use in restraining competition in the 
marketing of goods and services in or af- 
fecting the commerce. 


The contract of insurance makes no stipu- 
lation for the sale or delivery of commodi- 
ties in interstate commerce or for any other 
interstate transaction. It provides only for 
the payment of a sum of money in the event 
of the loss insured against and it is no nec- 
essary consequence of the alleged restraints 
on competition in fixing premiums, that in- 
terstate commerce will be restrained. We 
have no occasion to consider the argument 
which the court below rejected, that the in- 
dictment charges that the conspiracy to fix 
premiums adversely affects interstate com- 
merce because in some instances the com- 
modities insured move across state lines, 
or because interstate communication and 
transportation are in some instances inci- 
dental to the business of issuing insurance 
contracts. This is so both because, as we 
Fave said, we are bound by the District 
Court’s construction of the indictment, and, 
more importantly, because such effects on 
interstate commerce, as will presently ap- 
pear, are not within the reach of the Sher- 
man Act. 


Prior Decisions 


The conclusion seems inescapable that the 
formation of insurance contracts, like many 
others, and the business of so doing, is not, 
without more, commerce within the protec- 
tion of the commerce clause of the Consti- 
tution and thereby, in large measure, 
excluded from state control and regulation. 
See Hooper v. California, supra, 655; New 
York Life Insurance Co. v. Deer Lodge 
County, supra. This conclusion seems, upon 
analysis, not only correct on principle and 
in complete harmony with the uniform rul- 
ings by which this Court has held that the 
formation of all types of contract which do 
not stipulate for the performance of acts of 
interstate commerce, are likewise not inter- 
state commerce, but it has the support of an 
unbroken line of decisions of this Court 
beginning with Paul v. Virginia, seventy- 
five years ago, and extending down to the 
present time. In 1913 this Court was asked, 
on elaborate briefs and arguments, such as 
are now addressed to us, to overrule Paul 
v. Virginia, supra, and the many cases which 
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have followed it. New York Life Insurance 
Co. v. Deer Lodge County, supra. See also 
New York Life Insurance Co. v. Cravens, 
supra. In the Deer Lodge case the mode of 
conducting the insurance business was 
almost identical with that alleged here (231 
U. S. at 499-500); it was strenuously urged, 
as here, that by reason of the great size of 
insurance companies “modern life insurance 
had taken on essentially a national and in- 
ternational character” (231 U. S. at 507); 
and, as here, that the use of the mails inci- 
dent to the formation of the contract and 
the interstate transmission of premiums and 
the proceeds of the policies “constitute ‘a 
current of commerce among the states’” (231 
U. S. at 509). All these arguments were 
rejected, and the business of insurance was 
held not to be interstate commerce, on the 
grounds which we have stated and think 
valid—but which the Government’s brief 
and the opinion of the Court in this case 
have failed to notice. 


No Marketing of Goods or Services 


If the business of entering into insurance 
contracts is not interstate commerce, it 
seems plain that agreements to fix pre- 
mium rates, or other restraints on compe- 
tition in entering into such contracts, are 
not violations of the Sherman Act. As we 
have often had occasion to point out, the 
restraints prohibited by the Sherman Act 
are of competition in the marketing of goods 
or services whenever the competition occurs 
in or affects interstate commerce in those 
goods or services. See Apex Hosiery Co. v. 
Leader, 310 U. S. 469, 495-501, and cases 
cited. The contract of insurance does not 
undertake to supply or market goods or 
services and there is no suggestion that 
policies of insurance when issued are arti- 
cles of commerce or that after their issue 
they are sold in the market as such, or, if 
they were, that the formation of the con- 
tract would itself be interstate commerce. 
See Hooper v. California, supra; New York 
Life Ins. Co. v. Deer Lodge County, supra, 
510; cf. Ware & Leland v. Mobile County, 
supra; Moore v. New York Cotton Exchange, 
supra, 


No more does the performance of an insur- 
ance contract involving the payment of pre- 
miums by the insured and the payment of 
losses by the insurer involve the marketing 
of goods or services. The indictment here, 
as the District Court pointed out, charges 
restraints on competition in fixing the terms 
and conditions of insurance contracts. And 
even if we assume, although the District 
Court did not mention it, that the indict- 
ment also charges restraints on the perform- 
ance of such contracts, it is plain that such 


JUNE 





(338) 





rest: 
the 

ate 

mar 
stra’ 
She 
tion 
Min 
344, 
Pub 
Exc 
not 

trict 
man 
a la 
stat 
othe 
cliet 
fees 


Dec 
She 


It v 
ado} 
thar 
post 
that 
com 
She 
in it 
inte 
anct 


*Th 
tion 
state 
to a 
the 

intr 
disc 
pow 
upo! 
Cou 
mer 
seq 
late 
by | 
acte 
exis 
the 

cont 
asse 
sup) 
tati 
an 
of § 
4Se 
5oth 
at 2 
out 

and 
147, 
5H, 
p. 





19 








iS 
d 


t- 


l- 





restraints on the performance as well as 
the formation of the contracts cannot oper- 
ate as restraints on competition in the 
marketing of goods or services. Such re- 
straints are not within the purview of the 
Sherman Act. Compare Federal Club v. Na- 
tional League, 259 U. S. 200, 209; United 
Mine Workers v. Coronado Co., 259 U. S. 
344, 410-411; B’umenstock Bros. v. Curtis 
Pub. Co., supra; Moore v. New York Cotton 
Exchange, supra. The practice of law is 
not commerce, nor, at least outside the Dis- 
trict of Columbia, is it subject to the Sher- 
man Act, and it does not become so because 
a law firm attracts clients from without the 
state or sends its members or juniors to 
other states to argue cases, or because its 
clients use the interstate mails to pay their 
fees. Federal Club v. National League, supra. 


Decisions Prevailing When 
Sherman Act Adopted 


It would be strange, indeed, if Congress, in 
adopting the Sherman Act in 1890, more 
than twenty years after this Court had sup- 
posedly settled the question, had considered 
that the business of insurance was interstate 
commerce or had contemplated that the 
Sherman Act was to apply to it. Nothing 
in its legislative history suggests that it was 
intended to apply to the business of insur- 
ance. The legislative materials indicate 


*The decisions of this Court that the negotia- 
tion of a contract between citizens of different 
states is not interstate commerce were known 
to and accepted by Congress. In the course of 
the debates in the Sonate on the original bill 
introduced by S2nator Sherman, S>nator Turpie, 
discussing the extent of the federal commerce 
power, stated, ‘‘I recollect one judicial decision 
upon this subject very definitely. The Supreme 
Court has decided that insurance is not com- 
merce, ..."' 21 Cong. Rec, 2556. During sub- 
sequent debates on that bill Senator Hoar, who 
later took charge of the revised bill reported 
by the Judiciary Committee and ultimately en- 
acted, 21 Cong. Rec. 3145 et seq., denied the 
existence of federal substantive power, under 
the commerce clause or article III. § 2, over 
contracts between citizens of different states, 
asserting that Senator Sherman's bill could be 
supported only as a regulation of the ‘‘impor- 
tation, transportation, or sale of articles... .’’ 
21 Cong. Rec. 2567. See also the statements 
of Senator Eustis at 21 Cong. Rec. 2646, 2651-2. 
4See Sonator Sherman's original bill, S. 3445, 
Soth Cong., S. 1, 51st Cong., and his statement 
at 21 Cong. Rec. 2562. Texts of the bill throngh- 
out its various amendments are set out in B'lls 
and Debates Relating to Trusts, Sen. Doc, No. 
147, 57th Cong., 2nd Sess. (1903). 

5H. R. Rep. No. 1707, 5ist Cong., ist Sess., 
p. 1. See also the statement on the floor of 
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that Congress was primarily concerned with 
restraints of competition in the marketing of 
goods sold in interstate commerce, which 
were clearly within the federal commerce 
power.‘ And while the Act is not limited 
to restraints of commerce in physical goods, 
see, e. g., Atlantic Cleaners and Dyers v. 
United States, 286 U. S. 427, there is no rea- 
son to suppose that Congress intended the 
Act to apply to matters in which, under 
prevailing decisions of this Court, com- 
merce was not involved. On the contrary 
the House committee, in reporting the bill 
which was adopted without change, de- 
clared: ‘No attempt is made to invade the 
legislative authority of the several States or 
even to occupy doubtful grounds. No sys- 
tem of laws can be devised by Congress 
alone which would effectually protect the 
people of the United States against the evils 
and oppression of trusts and monopolies. 
Congress has no authority to deal, gener- 
ally, with the subject within the States, and 
the States have no authority to legislate in 
respect of commerce between the several 
States or with foreign nations.” * 


Later Consideration by Congress 


In 1904 and again in 1905 President Roose- 
velt urged that the Congress carefully con- 
sider “whether the power of the Bureau of 
Corporations cannot constitutionally be ex- 
tended to cover interstate transactions in 


the House by Mr. Culberson, in charge of the 
bill, ‘‘There is no attempt to exercise any doubt- 
ful authority on this subject, but the bill is 
confined strictly and alone to subjects over 
which, confessedly, there is no question about 
the legislative power of Congress. ...’’ 21 
Cong. Ree. 4089. And see the statement of 
Senator Edmunds, chairman of the Senate Judi- 
cilary Committee which reported out the bill in 
the form in which it passed, that in drafting 
that bill the committee thought that ‘‘we would 
frame a bill that should be clearly within our 
constitutional power, that we would make its 
definition out of terms that were well known 
to the law already, and would leave it to the 
courts in the first instance to say how far they 
could carry it or its particular definitions as 
applicable to each particular case as the occa- 
sion might arise.’’ 21 Cong. Rec. 3148. Simi- 
larly Senator Hoar, a member of that committee 
who with Senator Edmunds was in charge of 
the bill, stated ‘‘Now we are dealing with an 
offense against interstate or international com- 
merce, which the State cannot regulate by penal 
enactment, and we find the United States with- 
out any common law. The great thing that 


this bill does, except affording a remedy, is to 
extend the common-law principles, which pro- 
tected fair competition in trade in old times 
in England, to international and interstate com- 
merce in the United States.’’ 
3152. 


21 Cong. Rec, 
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insurance’”’.* The American Bar Association, 
executives of leading insurance companies, 
and others, joined in the request." Numerous 
bills providing for federal regulation of 
various aspects of the insurance business 
were introduced between 1902 and 1906 * but 
the judiciary committees of both House and 
Senate concluded that the regulation of the 
business of marine, fire and life insurance 
was beyond Congressional power. Sen. Rep. 
No. 4406, 59th Cong., Ist Sess.; H. R. Rep. 
No. 2491, 59th Cong., 1st Sess., 12-25. The 
House committee stated that “the question 
as to whether or not insurance is commerce 
has passed beyond the realm of argument, 
because the Supreme Court of the United 
States has said many times for a great num- 
ber of years that insurance is not com- 
merce.” (p. 13.)° 


® Messages of the Presidents 6901, 6986-7. See 
the Report of the Commissioner of Corporations, 
1905, p. 5, urging that Congress ‘‘so legislate 
upon the subject as to afford an opportunity 
to present to the Supreme Court the question 
whether insurance as now conducted is inter- 
state commerce, and hence subject to Federal 
regulation.”’ 


See also Sen, Doc. No. 333, 59th Cong., 1st Sess. 
(1906), for a message of President Roosevelt 
proposing an insurance code for the District 
of Columbia and enclosing a report of a con- 
vention of State officers called by him to in- 
vestigate wrongful insurance methods, 


™See, e. g., 29 American Bar Association Re- 
ports 538 (1906); 24 Annals of American Acad- 
emy of Political and Social Sciences (1904) 69, 
78-83; 26 Id. (1905) 681; Dryden, An Address on 
the Regulation of Insurance by Congress (1904); 
1 Moody’s Magazine (1905-6) 271 et seq.; 38 
American Law Review (1904) 181. 


8H. R. 7054, 58th Cong., 2d Sess. (1903); H. R. 
13791, 58th Cong., 2d Sess. (1904); H. R. 16274, 
58th Cong., 3d Sess. (1904); S. 7277, 58th Cong., 
3d Sess. (1905); H. R. 15092, 59th Cong., Ist 
Sess. (1906); H. Res. No. 417, 59th Cong., 1st 
Sess. (1906). See footnote 9 infra. See also 
S. 1743, 56th Cong., ist Sess. (1899). 


® Compare the debates in the House on the bill, 
S. 569, to establish a Department of Commerce 
and Labor. As reported by the House Com- 
mittee on Interstate and Foreign Commerce § 6 
of the bill provided for the creation of a bu- 
reau of insurance to ‘‘exercise such control as 
may be provided by law’’ over insurance com- 
panies and to ‘‘foster, promote, and develop” 
the insurance business by collecting and com- 
piling statistics. H. R. Rep. No. 2970, 57th 
Cong., 2d Sess., 12, 15. After extended debate, 
in which the provision was objected to for want 
of power in the federal government to regulate 
the insurance business and as a threat to the 
continuance of existing state regulation, 36 
Cong. Rec. 868-9, 872-3, 908-11, 919-21, and in 
which it was insisted by proponents of the bill, 
as now, that insurance is commerce, 36 Cong. 
Rec. 876-7, amendments to strike all reference 
to insurance from the bill were adopted. 36 
Cong. Rec. 911, 921. A proposed amendment 
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And when in 1914, one year after the de- 
cision in New York Life Insurance Co. v. 
Deer Lodge County, supra, Congress by the 
Clayton Act, 38 Stat. 730, amended the Sher- 
man Act and defined the term “commerce” 
as used in that Act, it gave no indication 
that it questioned or desired this Court to 
overrule the decision of the Deer Lodge case 
and those preceding it. On the contrary 
Mr. Webb, who was in charge of the bill in 
the House of Representatives, stated that 
“insurance companies are not reached as the 
Supreme Court has held that their contracts 


or policies are not interstate commerce”. 
51 Cong. Rec. 9390.” 


This Court, throughout the seventy-five 
years since the decision of Paul v. Virginia, 
has adhered to the view that the business 


to prohibit the use of the mails by insurance 
companies doing business in violation of state 
law was likewise defeated. 36 Cong. Rec. 922-3. 
The conference committee then inserted the 
provision, adopted as §6 of the Act, 32 Stat. 
828, authorizing the Bureau of Corporations to 
compile and publish useful information con- 
cerning corporations doing business in the 
United States and engaged in interstate or for- 
eign commerce, ‘‘including corporations engaged 
in insurance’’. Upon assurances that this sec- 
tion ‘‘simply authorizes information being se- 
cured’”’ and that ‘‘there is nothing in this 
measure that contravenes the votes of the House 
on that subject’’, 36 Cong. Rec. 2008, the confer- 
ence report was adopted. The insurance provi- 
sions were not in the bill as it had originally 
passed the Senate, and the conference report 
was adopted by that body without debate. 
36 Cong. Rec. 1990, 2035-6, 


The Commissioner of Corporations made a study 
of state legislation, but reported that ‘‘in view 
of the decisions of the Supreme Court I have 
not felt warranted in trying to assume jurisdic- 
tion over insurance companies for the purpose 
of investigation.’’ Report of the Commissioner 
of Corporations, 1905, p. 5; see Report of the 
Commissioner of Corporations, 1904, pp. 29-33; 
Report of the Secretary of Commerce and Labor, 
1903, p. 26. 

10Mr, Webb's statement was made in answer to 
an inquiry by Mr. Barton as to whether the 
proposed section 2 of the Clayton Act would 
render illegal certain practices if engaged in by 
wholesalers, in the course of which Mr. Barton 
referred to an instance of such practices com- 
mitted by insurance companies, The colloquy 
continued: 


“Mr. Barton. It is not right that they should 
come within the law? 


Mr. Webb. Yes.”’ 


Assuming that Mr. Webb’s answer related to 
insurance companies, and expressed a desire 
that such companies should be included within 
the prohibitions of the Sherman and Clayton 
Acts, but were not, nothing was done to amend 
those Acts so as to carry out that desire or 
which would require this Court to reexamine the 
scope of federal power over insurance. 
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of insurance is not interstate commerce.” 
Such has ever since been the practical con- 
struction by the other branches of the Gov- 
ernment of the application to insurance of 
the commerce clause and the Sherman Act. 
Long continued practical construction of the 
Constitution or a statute is of persuasive 
force in determining its meaning and proper 
application. Pocket Veto Case, 279 U. S. 
655, 688-90; Trade Commission v. Bunte 
Bros., 312 U. S. 349, 351-2; United States 
v. Cooper Corp., 312 U. S. 600, 613-4. It is 
significant that in the fifty years since the 
enactment of the Sherman Act the Govern- 
ment has not until now sought to apply it 
to the business of insurance,” and that Con- 
gress has continued to regard insurance as 
not constituting interstate commerce. Al- 
though often asked to do so it has repeatedly 
declined to pass legislation regulating the 
insurance business and to sponsor constitu- 
tional amendments subjecting it to Con- 
gressional control.” 


Stare Decisis 


The decision now rendered repudiates this 
long continued and consistent construction 
of the commerce clause and the Sherman 
Act. We do not say that that is in itself 
a sufficient ground for declining to join in 
the Court’s decision. This Court has never 
committed itself to any rule or policy that 
it will not “bow to the lessons of experience 
and the force of better reasoning” by over- 
ruling a mistaken precedent. See cases col- 
lected in Justice Brandeis’s dissenting 
opinion in Burnet v. Coronado Oil & Gas Co., 
285 U. S. 393, 406-9, notes 1-4, and in Smith 
v. Allwright, No. 51, decided April 3, 1944, 
note 10. This is especially the case when 
the meaning of the Constitufion is at issue 
and a mistaken construction is one which 
cannot be corrected by legislative action. 


To give blind adherence to a rule or policy 
that no decision of this Court is to be over- 
ruled would be itself to overrule many 





decisions of the Court which do not accept 
that view. But the rule of stare decisis 
embodies a wise policy because it is often 
more important that a rule of law be settled 
than that it be settled right. This is espe- 
cially so where as here, Congress is not with- 
out regulatory power. Cf. Penn Dairies v. 


Milk Control Comm’n, 318 U. S. 261, 271, 275. 


The question then is not whether an earlier 
decision should ever be overruled, but 
whether a particular decision ought to be. 
And before overruling a precedent in any 
case it is the duty of the Court to make 
certain that more harm will not be done in 
rejecting than in retaining a rule of even 
dubious validity. Compare Helvering v. 
Griffiths, 318 U. S. 371, 400-4. 


State Regulation of Insurance 


From what has been said it seems plain 
that our decisions that the business of insur- 
ance is not commerce are not unsound in 
principle, and involve no inconsistency or 
lack of harmony with accepted doctrine. 


They place no field of activity beyond the 
control of both the national and state gov- 
ernments as did Hammer v, Dagenhart, 247 
U. S. 251, overruled three years ago by a 
unanimous Court in United States v. Darby, 
312 U. S. 100, 117. On the contrary the 
ruling that insurance is not commerce, and 
is therefore unaffected by the restrictions 
which the commerce clause imposes on state 
legislation, removed the most serious ob- 
stacle to regulation of that business by the 
states. Through their plenary power over 
domestic and foreign corporations which are 
not engaged in interstate commerce, the 
states have developed extensive and effective 
systems of regulation of the insurance busi- 
ness, often solving regulatory problems of a 
local character with which it would be 
impractical or difficult for Congress to deal 
through the exercise of the commerce power. 
And in view of the broad powers of the 





11 For cases arising under the Anti-Trust laws 
in which this Court has so stated see Hopkins 
v. United States, 171 U. S. 578, 602; Blumen- 
stock Bros. v, Curtis Publishing Co., 252 U. S. 
436, 443; Federal Club v. National League, 259 
U. S. 200, 209; Standard Oil Co. v. United States, 
283 U. S. 163, 168-9; and see Northern Secu- 
rities Co. v. United States, 193 U. S. 197, 372, 
377 (dissenting opinion). See also United Mine 
Workers v. Coronado Coal Co., 259 U. S. 344, 
410; United Leather Workers v. Herkert & Co., 
265 U. S. 457, 470-71, relying on Ware and Le- 
land v. Mobile County, 209 U. S. 405, a case 
applying the insurance rule to cotton futures 
contracts not calling for interstate shipment or 
delivery. 

22, One private suit was brought in the District 
of Columbia to enjoin rate-fixing by an under- 
writers’ association; the suit was dismissed on 
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the ground that insurance was not commerce. 
Lown v, Underwriters’ Ass’n, Sup. Ct. D. C. 
June 23, 1915, reported in 6 Federal Anti-Trust 
Decisions 1048. 

Over 252 criminal prosecutions and 272 suits at 
equity have been instituted by the United States 
under the Sherman Act, Hamilton, Antitrust in 
Action, Monograph No. 16, prepared for the 
Temporary National Economic Committee (1940) 
76, 78, and over 103 private actions have been 
brought, Note, 49 Yale L. J. 284, 296 (1939). 
13In addition to the bills at note 7, supra, see 
H, J. Res. 31, 60th Cong., Ist Sess. (1907); S. J. 
Res. 103, 63rd Cong., 2d Sess. (1914); H. J. Res. 
194, 63rd Cong., 2d Sess. (1914); S. J. Res. 58, 
64th Cong., Ist Sess. (1915); S. J. Res. 51, 73rd 
Cong., 1st Sess. (1933), all proposing constitu- 
tional amendments. 
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federal government to regulate matters 
which, though not themselves commerce, 


nevertheless affect interstate commerce, 
Wickard v. Filburn, 317 U. S. 111; Polish 
Insurance Co. v. Labor Board, supra, there can 
be no doubt of the power of Congress if 
it so desires to regulate many aspects of 
the insurance business mentioned in this 
indictment. 


But the immediate and only practical effect 
of the decision now rendered is to withdraw 
from the states, in large measure, the regu- 
lation of insurance and to confer it on the 
national government, which has adopted no 
legislative policy and evolved no scheme of 
regulation with respect to the business of 
insurance. Congress having taken no action, 
the present decision substitutes, for the 
varied and detailed state regulation de- 
veloped over a period of years, the limited 
aim and indefinite command of the Sherman 
Act for the suppression of restraints on 
competition in the marketing of goods and 
services in or affecting interstate commerce, 
to be applied by the courts to the insur- 
ance business as best they may. 


Effect of Court’s Opinion on 
State Regulation 


In the years since this Court’s pronounce- 
ment that insurance is not commerce came 
to be regarded as settled constitutional doc- 
trine, vast efforts have gone into the develop- 
ment of schemes of state regulation and into 
the organization of the insurance business 
in conformity to such regulatory require- 
ments. Vast amounts of capital have been 
invested in the business in reliance on the 
permanence of the existing system of state 
regulation. How far that system is now 
supplanted is not, and in the nature of things 
could not well be, explained in the Court’s 
opinion. The Government admits that stat- 
utes of at least five states will be invalidated 
by the decision as in conflict with the Sher- 
man Act, and the argument in this Court 
reveals serious doubt whether many others 
may not also be inconsistent with that Act. 
The extent to which still other state stat- 
utes will now be invalidated as in conflict 
with the commerce clause has not been ex- 
plored in any detail in the briefs and argu- 
ment or in the Court’s opinion. 


Certainly there cannot but be serious doubt 
as to the validity of state taxes which may 
now be thought to discriminate against the 
interstate commerce, cf. Philadelphia Fire 
Association v. New York, 119 U. S. 110; or 
the extent to which conditions may be 
imposed on the right of insurance companies 
to do business within a state; or in general 
the extent to which the state may regulate 
whatever aspects of the business are now 
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for the first time to be regarded as inter- 
state commerce. While this Court no longer 
adheres to the inflexible rule that a state 
cannot in some measure regulate interstate 
commerce, the application of the test pres- 
ently applied requires “a consideration of 
all the relevant facts and circumstances” in 
order to determine whether the matter is an 
appropriate one for local regulation and 
whether the regulation does not unduly 
burden interstate commerce, Parker  v. 
Brown, 317 U. S. 341, 362—a determination 
which can only be made upon a case-to-case 
basis. Only time and costly experience can 
give the answers. 


Congress Chose Not to Regulate 


Congress made the choice against so drastic 
a change when in 1906 it rejected the pro- 
posals to assume national control over the 
insurance business. The report of the House 
Committee on the Judiciary pointed out that 
“all of the evils and wrongs complained of 
are subject to the exclusive regulation of 
State legislative power” and added: “assum- 
ing that Congress declares that insurance 
is commerce and the Supreme Court holds 
the legislation constitutional, how much 
could Congress regulate, and what effect 
would such legislation have? It would 
disturb the very substructure of government 
by precipitating a violent conflict between 
the police power of the States and the 
power of Congress to regulate interstate 
commerce. To uphold the Federal power 
would be to extinguish the police power of 
the State by the legislation of Congress. 
In other words, Congress would admit cor- 
porations into the respective States and have 
the entire regulating power.” H. R. Rep. 
No. 2491, 59th Cong., Ist Sess., 13, 15-16. 
See id. 18. 


Had Congress chosen to legislate for such 
parts of the insurance business as could 
be found to affect interstate commerce, 
whether by making the Sherman Act ap- 
plicable to them or by regulation in some 
other form, it could have resolved many of 
these questions of conflict between federal 
and state regulation. But this Court can 
decide only the questions before it in par- 
ticular cases. Its action in now overturning 
the precedents of seventy-five years govern- 
ing a business of such volume and of such wide 
ramifications, cannot fail to be the occasion 
for loosing a flood of litigation and of legis- 
lation, state and national, in order to estab- 
lish a new boundary between state and 
national power, raising questions which can- 
not be answered for years to come, during 
which a great business and the regulatory 
officers of every state must be harassed by 
all the doubts and difficulties inseparable 
from a realignment of the distribution of 
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power in our federal system. These con- 
siderations might well stay a reversal of 
long established doctrine which promises so 
little of advantage and so much of harm. 
For me these considerations are controlling. 


The judgment should be affirmed. 


DISSENT BY MR. JUSTICE FRANKFURTER 


Mr. Justice FRANKFURTER. 


I join in the opinion of the CHIEF JUSTICE. 
The relations of the insurance business to 
national commerce and finance, I have no 
doubt, afford constitutional authority for 
appropriate regulation by Congress of the 
business of insurance, certainly not to a 
less extent than Congressional regulation 
touching agriculture. See, e. g., Smith v. 
Kansas City Title Co., 255 U. S. 180; Wickard 
v. Filburn, 317 U. S. 111. But the opinion 
of the Cuter Justice leaves me equally 
without doubt that by the enactment of the 
Sherman Act in 1890, Congress did not mean 
to disregard the then accepted conception of 
the constitutional basis for the regulation of 
the insurance business. And the evidence 
is overwhelming that the inapplicability of 
the Sherman Act, in its contemporaneous 
setting, to insurance transactions such as 
those charged by this indictment has been 
confirmed and not modified by Congres- 
sional attitude and action in the intervening 
fifty years. There is no Congressional war- 
rant therefore for bringing about the far- 
reaching dislocations which the opinions of 
the Cuter JUsTIcE and Mr. Justice JACKSON 
adumbrate. 


MR. JUSTICE JACKSON'S _ DISSENT 


Mr. Justice JACKSON, dissenting in part. 
a 


The historical development of public regu- 
lation of insurance underwriting in this 
country has created a dilemma which con- 
fronts this Court today. It demonstrates 
that “The life of the law has not been logic: 
it has been experience.” 


1Insurance commissions were established by 
New Hampshire in 1851, (N. H. Laws 1851, c. 
1111); by Massachucetts in 1852 (Mass, Laws 
1852, c. 231); by Rhode Island in 1855 (R. I. 
Laws, October 1854, p. 17, 817). By 1890, when 
the Sherman Act became law, seventeen states 
had established supervisory authorities. Pat- 
terson, The Insurance Commissioner in the 
United States (1927), p. 536, n. 62. 

2See particularly argument of New York Life 
Insurance Company in New York Life Ins. Co. 
v. Deer Lodge County, 231 U. S. 495, 496 (1913), 
and that for Paul in Paul v. Virginia, 8 Wall, 168 
(1868), . 
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State Regulation of Foreign Insurers 


For one hundred fifty years Congress never 
has undertaken to regulate the business of 
insurance. Therefore to give the public 
any protection against abuses to which that 
business is peculiarly susceptible the states 
have had to regulate it. Since 1851 the 
several states, spurred by necessity and 
with acquiescence of every branch of the 
Federal Government, have been building up 
systems of regulation to discharge this duty 
toward their inhabitants.’ 


There never was doubt of the right of a 
state to regulate the business of its domestic 
companies done within the home state. 
The foreign corporation was the prob'em. 
Such insurance interests resisted state reg- 
ulation ard brovght a series of cases to this 
Court. The companies sought to disable 
the states from regulating them by arguing 
that insurance business is interstate com- 
merce, an argument almost identical with 
that now made by the Government.2?. The 
foreign companies thus sought to vest in- 
surance control exclusively in Congress and 
to deprive every state of power to exclude 
them, to regulate them, or to tax them for 
the privilege of doing business. 

The practical and ultimate choice that 
faced this Court was to say either that in- 
surance was subject to state regulation or 
that it was subject to no existing regulation 
at all. The Court consistently sustained the 
right of the states to represent the public 
interest in this enterprise. It did so, wisely 
or unwisely, by resort to the doctrine that 
insurance is not commerce and hence is 
unaffected by the grant of power to Con- 
gress to regulate commerce among the sev- 
eral states. Each state thus was left free to 
exclude foreign insurance comnanies alto- 
gether or to admit them to do business on 
such conditions as it saw fit to impose. The 
whole structure of insurance regulation and 
taxation as it exists today has been built 
upon this assumption.’ 


Insurance Business Is Commerce 


The doctrine that insurance business is not 
commerce always has been criticized as 


3 Paul v. Virginia, 8 Wall. 168, 183 (1868); Hooper 
v. California, 155 U. S. 648, 655 (1895); Noble 
v. Mitcheli. 164 U. S. 367, 370 (1896); New York 
Life Insurance Company v. Cravens, 178 U. S. 
389, 401 (1900); New York Life Insurance Co. v. 
Deer Lodge County, 231 U. S. 495 (1913); Both- 
well v. Buckbee, Mears Co., 275 U. S. 274; Ducat 
v. Chicago, 10 Wall, 410; Liverpool Insurance 
Co. v. Massachusetts, 10 Wall. 566; Philadelphia 
Fire Association v, New York, 119 U. S. 110; 
Nutting v. Massachusetts, 183 U. S. 553; North- 
western Mutual Life Insurance Co. v. Wisconsin, 
247 U.S. 132. 
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unrealistic, illogical, and inconsistent with 


other holdings of the Court. I am unable 
to make any satisfactory distinction be- 
tween insurance business as now conducted 
and other transactions that are held to con- 
stitute interstate commerce.‘ Were we con- 
sidering the question for the first time and 
writing upon a clean slate, I would have 
no misgivings about holding that insurance 
business is commerce and where conducted 
across state lines is interstate commerce 
and therefore that congressional power to 
regulate prevails over that of the states. I 
have little doubt that if the present trend 
continues federal regulation eventually will 
supersede that of the states. 

The question therefore for me settles down 
to this: What role ought the judiciary to 
play in reversing the trend of history and 
setting the nation’s feet on a new path of 
policy? To answer this I would consider 
what choices we have in the matter. 


II. 


The Government claims, and we must ap- 
prove or reject the claim, that the antitrust 
laws constitute an exercise of congressional 
power which reaches the insurance business. 
That might be true on either of two different 
bases. The practical as well as the theoreti- 
cal difference is substantial, as this case will 
show. 


1. If an activity is held to be interstate 
commerce, Congress has paramount regula- 
tory power. If it acts at all in relation to 
such a subject, it often has been held that it 
has “occupied the field” to the exclusion of 
the states, that the federal legislation defines 
the full measure of regulation and outside 
of it the activity is to be free.® This Court 
now is not fully agreed as to the effects of 
the Commerce Clause on state power,* but 
at least the Court always has considered that 
if an activity is held to be interstate in 
character a state may not exclude, burden, 
or obstruct it,’ nor impose a license tax on 
the privilege of carrying it on within the 
state.* The holding of the Court in this case 
brings insurance within this line of decisions 
restricting state power. 

2. Although an activity is held not to be 
commerce or not to be interstate in charac- 
ter, Congress neverthelegs may reach it to 
prohibit specific activities in its conduct that 
substantially burden or restrain interstate 
commerce. Wickard v. Filburn, 317 U. 
111. When this power is exercised by Con- 
gress, it impairs state regulation only in so 


far as it actually conflicts with the federal 
regulation. Terminal Railroad Association v. 
Brotherhood of Railroad Trainmen, 318 U. S 
1. This congressional power to reach activi- 
ties that are not interstate commerce inter- 
feres with state power only in a milder, 
narrower, and more specific way. 


Interstate Commerce Affected 


Instead of overruling our repeated decisions 
that insurance is not commerce, the Court 
could apply to this case the principle that 
even if it is not commerce the antitrust laws 
prohibit its manipulation to restrain inter- 
state commerce, just as we hold that the 
National Labor Relations Act prohibits in- 
surance companies, even if not in commerce, 
from engaging in unfair labor practices which 
affect commerce. Polish Alliance v. N. L. 
R. B., decided today. This would require 
the Government to show that any acts it 
sought to punish affect something more than 
insurance and substantially affect interstate 
transportation’ or interstate commerce in 
some commodity. Whatever problems of 
reconciliation between state and federal au- 
thority this would present—and it would not 
avoid them all—it would leave the basis of 
state regulation unimpaired. 

The principles of decision that I would ap- 
ply to this case are neither novel nor com- 
plicated and may be shortly put: 


1. As a matter of fact, modern insurance 
business, as usually conducted, is commerce; 
and where it is conducted across state lines, 
it is in fact interstate commerce. 

2. In contemplation of law, however, insur- 
ance has acquired an established doctrinal 
status not based on present-day facts. For 
constitutional purposes a fiction has been 
established, and long acted upon by the 
Court, the states, and the Congress, that 
insurance is not commerce. 

3. So long as Congress acquiesces, this 
Court should adhere to this carefully consid- 
ered and frequently reiterated rule which 
sustains the traditional regulation and taxa- 
tion of insurance companies by the states. 

4. Any enactment by Congress either of 
partial or of comprehensive regulations of 
the insurance business would come to us 
with the most forceful presumption of con- 
stitutional validity. The fiction that insur- 
ance is not commerce could not be sustained 
against such a presumption, for resort to the 
facts would support the presumption in favor 
of the congressional action. The fiction 





*E. g., Champion v. Ames, 188 U. S. 321 (lottery 
tickets); Electric Bond & Share Co, v. 8. E. C., 
303 U. S. 419 (holding companies). 

SE. g., Pennsylvania R. R. Co. v. Public Serv- 
ice Comm., 250 U.S. 566. 
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* McCarroll v, Dixie Greyhound Lines, Inc., 309 
U. S. 176; Duckworth v. Arkansas, 314 U. S. 390. 


’ Furst v. Brewster,282 U. S. 493, and cases cited. 


8 Alpha Portland Cement Co. v. Massachusetts, 
268 U. S. 203; Cudahy Packing Co. v. Hinkle, 
278 U.S. 460. 
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therefore must yield to congressional action 
and continues only at the sufferance of Con- 
gress. 

5. Congress also may, without exerting its 
full regulatory powers over the subject, and 
without challenging the basis or supplanting 
the details of state regulation, enact prohi- 
bitions of any acts in pursuit of the insurance 
business which substantially affect or unduly 
burden or restrain interstate commerce. 


6. The antitrust laws should be construed 
to reach the business of insurance and those 
who are engaged in it only under the latter 
congressional power. This does not require 
a change in the doctrine that insurance is 
not commerce. The statute as thus con- 
strued would authorize prosecution of all 
combinations in the course of insurance busi- 
ness to commit acts not required or author- 
ized by state law, such as intimidation, 
disparagement, or coercion, if they unrea- 
sonably restrain interstate commerce in 
commodities or interstate transportation.’ It 
would leave state regulation intact. 


III. 


The majority of the sitting Justices insist 
that we follow the more drastic course. 
Abstract logic may support them, but the 
common sense and wisdom of the situation 
seem opposed. It may be said that practical 
consequences are no concern of a court, 
that it should confine itself to legal theory. 
Of course, in cases where a constitutional 
provision or a congressional statute is clear 
and mandatory, its wisdom is not for us. 
But the Court now is not following, it is 
overruling, an unequivocal line of authority 
reaching over many years. We are not sus- 
taining an Act of Congress against attack 
on its constitutionality, we are making un- 
precedented use of the Act to strike down 
the Constitutional basis of state regulation. 
I think we not only are free, but are duty 
bound, to consider practical consequences of 
such a revision of constitutional theory. 
This Court only recently recognized that 
certain former decisions as to the dividing 
line between state and federal power were 


illogical and theoretically wrong, but at the 
same time it announced that it would ad- 
here to them because both governments had 
accommodated the structure of their laws 
to the error. Davis v. Department of Labor, 
317 U. S. 249, 255. It seemed a common- 
sense course to follow then and I think 
similar considerations should restrain us 
from following a contrary and destructive 
course now. 


State Regulation Today 


The states began nearly a century ago to 
regulate insurance, and state regulation, 
while no doubt of uneven quality, today is 
a successful going concern. Several of the 
states, where the greatest volume of busi- 
ness is transacted, have rigorous and en- 
lightened legislation, with enforcement and 
supervision in the hands of experienced and 
competent officials. Such state departments, 
through trial and error, have accumulated 
that body of institutional experience and 
wisdom so indispensable to good administra- 
tion. The Court’s decision at very least will 
require an extensive overhauling of state 
legislation relating to taxation and super- 
vision. The whole legal basis will have to 
be reconsidered. What will be irretrievably 
lost and what may be salvaged no one now 
can say, and it will take a generation of 
litigation to determine. Certainly the states 
lose very important controls and very con- 
siderable revenues.” 


No Regulation by Congress 


The recklessness of such a course is em- 
phasized when we consider that Congress 
has not one line of legislation deliberately 
designed to take over federal responsibility 
for this important and complicated enter- 
prise." There is no federal department or 
personnel with national experience in the 
subject on which Congress can call for coun- 
sel in framing regulatory legislation. A 
poorer time to thrust upon Congress the 
necessity for framing a plan for nationaliza- 
tion of insurance control would be hard to find. 





®The Government contends that at least Count 
One of the present indictment conforms to this 
interpretation of the antitrust laws. Under the 
Criminal Appeals Act we have no jurisdiction to 
construe or reconstrue the indictment, My view 
would require remand to the District Court or 
the Circuit Court of Appeals for consideration 
in the light of our opinion. 


In 1943, gross premiums taxes on insurance 
companies yielded 40 states an aggregate of 
$96,108,000 and the remaining eight an estimated 
$26,892,000, making a total of $123,000,000, State 
Tax Collections in 1943, pamphlet published by 
Bureau of the Census, p. 8. 


1 It is impossible to believe that Congress, if it 
ever intended to assume responsibility for gen- 
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eral regulation of insurance, would have made 
the antitrust laws the sole manifestation of its 
purpose, Its only command is to refrain from 
restraints of trade. Intelligent insurance regula- 
tion goes much further. It requires careful 
supervision to ascertain and protect solvency, 
regulation which may be inconsistent with un- 
bridled rate competition. It prescribes some 
provisions of policies of insurance and many 
other matters beyond the scope of the Sherman 
Act. 


Also it requires sanctions for obedience far 
more effective than the $5,000 maximum fine on 
corporations prescribed by the antitrust laws. 
Violation of state laws are commonly punishable 
by cancellation of permission to do business 
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Moreover, we have not a hint from Congress 
that it concurs in the plan to federalize re- 
sponsibility for insurance supervision. Indeed, 
every indication is to the contrary.” It was 
urged to do so by one President,” and by 
the insurance companies.“ The decisions 
of this Court confirming state power over 
insurance have been paralleled by a history 
of congressional refusal to extend federal 
authority into the field,” although no decision 
ever has explicitly denied the power to do so. 





therein—a drastic sanction that really commands 
respect. 

The antitrust law sanctions are little better than 
absurd when applied to huge corporations en- 
gaged in great enterprise. In the two related 
Madison Oil cases (see United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150) fifteen of the 
seventeen corporations convicted, had combined 
capital and surplus reported to be $2,833,516,247, 
The total corporate fines on them were $255,000, 
m-king a ratio of fines to corporate capital and 
surplus of less than 1/100 of one per cent. In 
addition, fines of $180,000 were assessed against 
individuals. In the automobile financing case 
(see Untted States v. General Motors Corp., 121 
F. 2d 376, cert. denied, 314 U. S. 618) General 
Motors Corporation, three wholly owned sub- 
sidiaries and no individuals were convicted, The 
fines were $20,000. Capital and surplus were then 
reported at $1,047,840,321, the fine being some- 
what less than 1/500 of 1 per cent thereof. 


In each case the corporate fines were $5000, the 
maximum permitted by the statute. 15 U. S. 
C. $ 1. 

1% The last agency to investigate insurance prob- 
lems was the Temporary National Economic 
Committee. It made no recommendation of fed- 
eral control. Its chairman, Senator O'Mahoney, 
after reviewing carefully the problems caused 
by the concentration of economic power in the 
hands of the insurance companies and the 
abuses of the business, said: ‘“Therefore I say 
again that personally I would not support any 
law that would undertake to do away with state 
regulation of insurance, and there never has 
been suggested to me or to any member of the 
TNEC or to the committee as a whole any 
thought of doing away with state regulation or 
imposing federal supervision.”’ 26 American 
Bar Association Journal 913. Both dominant 
political parties have supported the present 
system. In 1940, the Democratic platform con- 
tained this provision. ‘‘We favor strict super- 
vision of all forms of the insurance business by 
the several States for the /protection of policy- 
holders and the public.’’ The Republican plat- 
form of that year contained this provision: ‘‘We 
favor a continuance of regulation of insurance 
by the several States.”’ 

143 President Theodore Roosevelt twice recom- 
mended that Congress assume control of insur- 
ance. Message of December 6, 1904, 39 Cong. 
Rec. 12, and Message of December 5, 1905, 40 
Cong. Rec. 95. 

4 See Insurance Blue Book (Centennial Issue, 
1876) Ch. VI, Fire Insurance, p. 32. 

1% In 1866, a bill was introduced in the House, 
providing for creation of a national bureau of 
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Court Decision v. Legislation 


The orderly way to nationalize insurance 
supervision, if it be desirable, is not by court 
decision but through legislation. Judicial 
decision operates on the states and the in- 
dustry retroactively. We cannot anticipate, 
and more than likely we could not agree, 
what consequences upon tax liabilities, re- 
funds, liabilities under state law to states or 
to individuals, and even criminal liabilities 


insurance in the Treasury Department. It was 
not passed. H. R. 738, 39th Cong., Ist Sess. 


In 1868, a bill was introduced in the Senate 
proposing a national bureau of insurance, but 
never passed. S, 299, 40th Cong., 2d Sess. 


In 1892, a bill was introduced in the House 
creating the office of Commissioner of Insur- 
ance. It was never reported out of committee. 
H. R. 9629, 52nd Cong., ist Sess. 


In 1897, a bill was introduced in the Senate to 
declare that insurance companies doing business 
outside of the states of their incorporation were 
to be deemed to be engaged in interstate com- 
merce. It was not reported out of committee. 
S. 2736, 55th Cong., 2d Sess. 


After President Roosevelt’s recommendation of 
1904, Senator Dryden introduced a bill in the 
Senate to establish a bureau of insurance in the 
Department of Commerce. The bill died in 
committee. S. 7277, 58th Cong., 3d Sess. 


After President Roosevelt's second recommenda- 
tion, the House Judiciary Committee reported 
that Congress had no power to regulate insur- 
ance, and said: ‘‘The views of the Supreme 
Court have practically met the approval of the 
bar and business men of the United States as 
being in accordance with law and common 
sense."’ H. R. Rep. 2491, 59th Cong., Ist Sess., 
March 23, 1906, p. 14. 

The Senate Committee on the Judiciary made 
a similar report. Sen. Rep. 4406, 59th Cong., 
ist Sess., 1906, 


In 1914-15, resolutions were introduced in both 
the House and the Senate proposing an amend- 
ment to the Constitution to the effect that Con- 
gress should have power to regulate the 
business or commerce of insurance throughout 
the United States and its territories or posses- 
sions. The resolutions were not reported out of 
the Judiciary Committee. S. J. Res. 103, 63d 
Cong., 2d Sess.; H. J. Res. 194, 63d Cong., 2d 
Sess.; S. J. Res. 58, 64th Cong., Ist Sess. 


In 1933, a resolution was introduced for a simi- 
lar constitutional amendment which died in 
committee. S, J. Res. 51, 73d Cong., Ist Sess. 


Moreover, by exceptions and exemptions Con- 
gress has indicated a clear intent to avoid inter- 
ference with state supervision. Insurance 
corporations are excepted from those who may 
become bankrupts. 11 U. S. C. § 22. Insurance 
issued by any issuer under state supervision is 
exempted from the Securities Act. 15 U. S. C. 
§ 77c (a) (8). Insurance companies supervised 
by state authority are exempted from regula- 
tion as investment companies. is U. 8. C. 
§§ 80a-2 (a) (17) and 80a-3 (c) (3). 
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will follow this decision. Such practical 
considerations years ago deterred the Court 
from changing its doctrine as to insurance.” 
Congress, on the other hand, if it thinks 
the time has come to take insurance regula- 
tion into the federal system, may formu- 
late and announce the whole scope and 
effect of its action in advance, fix a future 
effective date, and avoid all the confusion, 
surprise, and injustice which will be caused 
by the action of the Court.” 


Change of a Decisional Error 


A judgment as to when the evil of a deci- 
sional error exceeds the evil of an innovation 
must be based on very practical and in part 
upon policy considerations. When, as in 
this problem, such practical and political 


judgments can be made by the political 
branches of the Government, it is the part 
of wisdom and self-restraint and good gov- 
ernment for courts to leave the initiative to 
Congress. 

Moreover, this is the method of responsible 
democratic government. To force the hand 
of Congress is no more the proper function 
of the judiciary than to tie the hands of 
Congress. To use my office, at a time like 
this, and with so little justification in neces- 
sity, to dislocate the functions and revenues 
of the states™ and to catapult Congress 
into immediate and undivided respons bility 
for supervision of the nation’s insurance 
businesses is more than I can reconcile with 
my view of the function of this Court in 
our society. 





1% In New York Life Insurance Company v. Deer 
Lodge County, 231 U. S. 495, 502, the Court 
said: ‘‘To reverse the cases, therefore, would 
require us to promulgate a new rule of con- 
stitutional inhibition upon the States and which 
would compel a change of their policy and a 
readjustment of their laws. Such result neces- 
sarily urges against a change of decision.”’ 

In resisting pressure to federalize insurance 
supervision Congress has followed the advice 
of some of the best informed champions of the 
public interest on insurance problems. One was 
Louis D. Brandeis. Speaking as counsel for the 
Protective Committee of Policy-holders in the 
Equitable Life Assurance Society, before the 
Commercial Club of Boston, on October 26, 1905, 
Mr. Brandeis said: 

“The sole effect of a Federal law would be— 
the sole purpose of the Dryden bill [see note 15, 
supra] must have been—to fiee the companies 
from the careful scrutiny of the commissioners 
of some of the States. It seeks to rob the State 
even of the right to protect its own citizens 
from the legalized robbery to which present 
insurance measures subject the- citizens, for by 
the terms of the bill a Federal license would 
secure the right to do business within the 
borders of the State, regardless of the State 
prohibitions, free from the State's protective 
regulations. With a frankness which is un- 
usual—and an effrontery which is common— 
among the insurance magnates—this bill is 
introduced in the Senate by John F. Dryden, 
the president of the Prudential Life Insurance 
Company—the company which pays to stock- 
holders annual dividends equivalent to 219.78 
per cent for each dollar paid in on the stock; 
the company which devotes itself mainly to 
insuring the working men at an expense of 
over 37.28 cents on every dollar of premiums 
paid; the company which, in 1904, made the 
worst record of lapsed and surrendered indus- 
trial policies. ... 


‘“‘Federal supervision is also advocated by Mr. 
James M. Beck (formerly Assistant Attorney 
General of the United States), the counsel for 
the Mutual Life Insurance Company, and his 
main argument against State supervision ap- 
pears to be that the companies pay, in the 
aggregate, for fees and taxes in the several 
States $10,000,000, which he says is twice as 
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much as is necessary to cover the expense of 
proper supervision. Ten million dollars is a 
large sum in itself, but a very small one com- 
pared with the aggregate assets or the aggre- 
gate expense of management, Mr. Beck’s com- 
pany ,paid in 1904 $1,138,663 in taxes and fees. 
Its management expenses were $15,517,520, or 
nearly fourteen times as much. Our Massachu- 
setts savings banks paid in the year ending 
October 31, 1904, $1,627,794.46 in taxes to this 
Commonwealth: that is $80,890.02 more than 
the whole expense of management, which was 
$1,546,904.44. 

“Doubtless the insurance departments of some 
States are subjects for just criticism. In many 
of the States the department is inefficient, in 
some doubtless corrupt. But is there anything 
in our experience of Federal supervision of 
other departments of business which should 
lead us to assume that it will be freer from 
grounds of criticism or on the whole more cffi- 
cient than the best insurance department of 
any of the States? For it must be remembered 
that an efficient supervision by the department 
of any State will in effect protect all the policy- 
holders of the company wherever they may 
reside. Let us remember rather the ineffective- 
ness for eighteen long years of the Interstate 
Commerce Commission to deal with railroad 
abuses, the futile investigation by Commissioner 
Garfield of the Beef Trust, and the unfinished 
investigation into the affairs of the O.1 Trust 
in which he has since been engaged. Federal 
supervision would serve only to centralize still 
further the power of our Government and to 
increase still further the powers of the corpo- 
rations."’ 


Mr. Justice Brandeis for a unanimous Court 
wrote, in Bothwell v. Buckbee, Mears Co., 275 
U. S. 274, 276 (1927): “‘A contract of insurance, 
although made with a corporation having its 
office in a State other than that in which the 
insured resides and in which the interest in- 
sured is located, is not interstate commerce.”’ 
He joined in other similar decisions in North- 
western Mutual Life Insurance Co. v. Wisconsin, 
247 U. S. 132; National Union Fire Insurance Co. 
v. Wanberg, 260 U. S. 71. 


18 Thirty-five states of the Union have filed 
amicus curiae briefs with us, protesting against 
the decision which the Court is promulgating. 


THE “SEU. A” -CASE 





“Polish National Alliance” Case 


Polish National Alliance of the United States of America, 
Petitioner v. National Labor Relations Board 


Decided June 5, 1944, by the United States Supreme Court on writ 
of certiorari to the United States Circuit Court of Appeals 
for the Seventh Circuit 





In view of its business activities which 
show a “web of money-making transac- 
tions woven across many state lines,” the 
refusal of a fraternal benefit society to 
bargain with its employees tends to “lead 
to a labor dispute burdening or ob- 
structing commerce, or the free flow of 
commerce,” and the National Labor Re- 
lations Board was justified in so finding. 
Congress has the power to regulate such 
activities under the Commerce Clause. 


MAJORITY OPINION 


Mr. Justice FRANKFURTER 
opinion of the Court. 


delivered the 


Questions Involved 


The National Labor Relations Board, hav- 
ing found that petitioner, in violation of the 
National Labor Relations Act, had engaged 
in unfair labor practices, issued an order of 
cessation against it. 42 N. L. R. B. 1375. 
On a petition for review and a cross-petition 
of the Board for enforcement, the Circuit 
Court of Appeals for the Seventh Circuit 
sustained the order. 136 F. 2d 175. Of the 
numerous issues before that court only two 
are open here, the importance of which led 
us to grant certiorari. 320 U. S. 725. The 
questions are these: (1) In view of the pe- 
titioner’s activities, is the conduct found by 
the Board to constitute unfair labor practices 
within the scope of the National Labor 
Relations Act; (2) if Congress has pro- 
scribed such conduct, has it exceeded its 
power to regulate commerce among the 
several States? 


Activities of the Fraternal Benefit Society 


The Polish National Alliance is a fraternal 
benefit society providing death, disability, 
and accident benefits to its members and 
their beneficiaries. Incorporated under the 
laws of Jllinois, it is organized into 1,817 
lodges scattered through twenty-seven 
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States, the District of Columbia, and the 
Province of Manitoba, Canada. As the 
“largest fraternal organization in the world 
of Americans of Polish descent”, it had 
outstanding, in 1941, 272,897 insurance 
benefit certificates with a face value of 
nearly $160,000,000. Over 76% of these cer- 
tificates were held by persons living outside 
of Illinois. At the end of that year, peti- 
tioner’s assets totalled about $30,000,000, in 
cash, real estate in five States, United States 
Saunas bonds, foreign government 
bonds, bonds of various States and their po- 
litical subdivisions, railroad, public utility, 
and industrial bonds, and stocks. From its 
organization in 1880 until the end of 1940, 
the Alliance spent over $7,000,000 for chari- 
table, educational, and fraternal activities 
among its members. During the same pe- 
riod, it paid out over $38,000,000 in “mor- 
tuary claims”. 

Petitioner directs from its home office in 
Chicago a staff of over 225 full and part-time 
organizers and field agents in twenty-six 
States whose traveling expenses are borne 
by Alliance and who receive commissions 
for new memberships. Since its 1939 con- 
vention Alliance has admitted no more “‘so- 
cial members”. ‘Thereafter, all applicants 
have been required to buy insurance cer- 
tificates providing various types of life, en- 
dowment, and term coverage. These policies 
contain the typical loan, cash surrender 
value, optional settlement, and dividend pro- 
visions. Petitioner spent over $10,000 for 
advertising outside of Illinois during 1941. 
It employs a Georgia credit company to re- 
port on the financial standing and character 
of the applicants, and reinsures substandard 
risks with an Indiana company. 


Alliance lodges are organized into 190 coun- 
cils, 160 of which are outside the State of 
Illinois. The councils elect delegates to 
the national convention, and it in turn elects 
the executive and administrative officers. 
The Censor of Alliance is its ranking officer 
and he appoints an editorial staff which pub- 
lishes a weekly paper distributed to mem- 
bers. Of the 6,857,556 copies published in 
1941, about 80% were mailed to persons 
living outside of Illinois. 
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Transactions Crossing State Lines 


This summary of the activities of Alliance 
and of the methods and facilities for their 
pursuit amply shows the web of money- 
making transactions woven across many 
State lines. An effective strike against such 
a business enterprise, centered in Chicago 
but radiating from it all over the country, 
would as a practical matter certainly burden 
and obstruct the means of transmission and 
communication across these state lines. 


Stoppage or disruption of the work in Chi- 
c2go involves interruptions in the steady 
stream, into and out of Illinois, of bills, 
notices, and policies, the payments of com- 
missions, the making of loans on _ policies, 
the insertion and circulation of advertising 
material in newspapers, and its dissemina- 
tion over the radio. The effect of such inter- 
ruptions on commerce is unmistakable. The 
load of interstate communication and trans- 
portation services is lessened, cash necessary 
for interstate business becomes unavailable, 
the business, interstate, of newspapers and 
radio stations suffer. Nor is this all. Al- 
liance, it appears, plays a credit role in inter- 
state industries, railroads, and other public 
utilities. In 1941, it acquired securities in 
an amount in excess of $11,000,000, and sold 
or redeemed securities costing more than 
$7,500,000. Financial transactions of this 
magnitude cannot be impeded even tempo- 
rarily without affecting to an extent not neg- 
ligible the interstate enterprises in which the 
large assets of Alliance are invested. That 
such are the substantial effects on interstate 
commerce of dislocating labor practices by 
insurance companies, was established before 
the Labor Board in at least thirteen compa- 
rable situations.’ The practical justification 
of such a conclusion has not heretofore been 
challenged. Considerations like these led 
the Board to find that petitioner’s practices 
“have a close, intimate, and substantial re- 
lation to trade, traffic, and commerce among 
the several States and tend to lead to labor 
disputes burdening and obstructing com- 
merce”, and were therefore “unfair labor 
practices affecting commerce within the 
meaning of Section 2 (6) and (7)”, and as 
such, prohibited by § 10 of the Wagner Act. 





1 Matter of John Hancock Mutual Life Insur- 
ance Co., 26 N. L. R. B. 1024; Matter of Life 
Insurance Co. of Virginia, 29 N. L. R. B. 246; 
Matter of Life Insurance Co. of Virginia, 31 
N. L. R. B. 674; Matter of Supreme Liberty 
Life Insurance Co., 32 N, L. R. B. 94; Matter 
of Life Insurance Co. of Virginia, 38 N. L. 
R. B. 20; Matter of Colonial Life Insurance Co. 
of America, 42 N. L. R. B. 1177; Matter of 
Metropolitan Life Insurance Co., 43 N. L. R. B. 
962; Matter of Prudential Insurance Co. of 
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Regulating Unfair Labor Practices 
Affecting Commerce 


By that Act, Congress in order to protect 
interstate commerce from adverse effects 
of labor disputes has undertaken to regulate 
all conduct having such consequences that 
constitutionally it can regulate. Labor Board 
v. Jones & Laughlin, 301 U. S. 1, 31; Labor 
Board v. Fainblatt, 306 U. S. 601, 607. With 
negligible exceptions, Congress did not ex- 
ercise its power to regulate commerce prior 
to its enactment in 1887 of the Interstate 
Commerce Act. 24 Stat. 379, 49 U. S.C. $1 
et seq. Since that time it has frequently 
chosen, as the Statutes at Large abundantly 
prove, to regulate only part of what it con- 
stitutionally can regulate. Again, half a 
dozen enactments, other than the National 
Labor Relations Act, are sufficient to illus- 
trate that when it wants to bring aspects of 
commerce within the full sweep of its 
constitutional authority, jt manifests its pur- 
pose by regulating not only “commerce” but 
also matters which “affect”, “interrupt”, or 
“promote” interstate commerce. See, for 
example, Act of June 18, 1934, § 2, 48 Stat. 
979, 18 U. S. C. §420a; Bituminous Coal 
Act, § 4-A, 50 Stat. 72, 83, 15 U. S. C. § 834; 
Civil Aeronautics Act, §1 (3), 52 Stat. 973, 
977, 49 U. S. C. §401 (3); Federal Em- 
ployers’ Liability Act, §1, as amended, 53 
Stat. (part 2) 1404, 45 U. S. C. §51; Trans- 
portation Act of 1920, § 307 (b) (3), 41 Stat. 
456, 471; Tennessee Valley Authority Act, 
§ 31, 49 Stat. 1075, 1080, 16 U. S. C. § 831dd. 
In so describing the range of its control, 
Congress is not indulging stylistic prefer- 
ences; it is mediating between federal and 
state authorities, and deciding what matters 
are to be taken over by the central Govern- 
ment and what to be left to the States. 
United States v. Darby, 312 U. S. 100; 
Kirschbaum Co. v. Walling, 316 U. S. 517. 
And so in this Act, unlike some federal 
regulatory measures, see Trade Comm’n v. 
Bunte Bros., 312 U. S. 349, 351; Kirschbaum 
Co. v. Walling, supra, at 522-523, Congress 
has explicitly regulated not merely transac- 
tions or goods in interstate commerce but 
activities which in isolation might be deemed 
to be merely local but in the interlacings of 
business across state lines adversely affect 





America, 46 N. L. R. B. 430; Matter of North- 
western Mutual Fire Association, 46 N. L. R. B. 
825; Matter of Peoples Life Insurance Co. of 
Washington, D. C., 46 N. L. R. B. 1115; Matter 
of Prudential Insurance Co, of America, 47 N. L. 
R. B. 1103; Matter of Prudential Insurance Co. 
of America, 49 N, L. R. B. 450; Matter of Life 
and Casualty Insurance Co. of Tennessee, 53 
N. L. R. B. 1196. See also National Labor Re- 
lations Board v. Bank of America, 130 F. 2d 
624, 626. 


ALLIANCE” CASE 








By the Wagner Act, Con- 
gress gave the Board authority to prevent 
practices “tending to lead to a labor dispute 
burdening or obstructing commerce or the 


such commerce. 


free flow of commerce.” §2 (7) of the Na- 
tional Labor Relations Act (49 Stat. 449, 
450, 29 U. S. C. § 152 (7)). Congress there- 
fore left it to the Board to ascertain whether 
proscribed practices would in particular 
situations adversely affect commerce when 
judged by the full reach of the constitutional 
power of Congress. Whether or no prac- 
tices may be deemed by Congress to affect 
interstate commerce is not to be determined 
by confining judgment to the quantitative 
effect of the activities immediately before 
the Board. Appropriate for judgment is the 
fact that the immediate situation is repre- 
sentative of many others throughout the 
country, the total incidence of which if left 
unchecked may well become far-reaching 
in its harm to commerce. Labor Board v. 


Fainblatt, supra at 607-608. 


Commerce Held Affected by 
Unfair Labor Practices 


We have said enough to indicate the ground 
for our conclusion that the Board was not 
unjustified in finding that the unfair labor 
practices found by it would affect commerce, 


And the undoubted fact that Alliance pro- 
motes, among Americans of Polish descent, 
interest in, and devotion to, the contribu- 
tions that Poland has made to civilization 
dces not subordinate its business activities 
to insignificance. Accordingly, the Board 
could find that its cultural and fraternal ac- 
tivities do not withdraw Alliance from 
amenability to the Wagner Act. 


Federal Authority over Insurance 
Business 


In this aspect. the case we have before us 
presents a wholly new problem of the rela- 
tion of federal authority to the business 
of insurance. The long series of insurance 
cases that have come to this Court for more 
than seventy-five years, from Paul v. Vir- 
ginia, 8 Wall. 168, to N, Y. Life Ins. Co. v. 
Deer Lodge County, 231 U. S. 495, have in- 
variably involved some exercises of state 
power resisted, in most instances, on the 
claim that it was impliedly forbidden by 
the Commerce Clause. Such was the con- 
text in which this Court decided again and 
again that the making of a contract of 
insurance is not interstate commerce and 
that, since the business of insurance is in 
effect merely a congeries of contracts, the 
States may, for taxing and diverse other 
purposes, regulate the making of such con- 
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tracts and the insurance business free from 
the limitations imposed upon state action 
by the Commerce Clause. Constitutional 
questions that look alike often are altogether 
different and call for different answers be- 
cause they bring into play different provi- 
sions of the Constitution or different exertions 
of power under it. Thus, federal regulation 
does not preclude state taxation and state 
taxation does not preclude federal regu- 
lation. Compare, for example, Heisler v. 
Thomas Colliery Co., 260 U. S. 245, with 
Sunshine Coal Co. v. Adkins, 310 U. S. 381. 


We have, therefore, now presented for the 
first time not an exercise of state but of 
national power in relation to the insurance 
business. And so the ultimate question is 
whether, in view of the relation between the 
activities of the insurance business before 
us and the operation of economic forces 
across state lines, the Constitution denies 
to Congress the power to say that the inter- 
play of the insurance business and those 
economic forces is such that its power “to 
regulate Commerce . . . among the several 
States” carries with it the power to regulate 
the conduct here regulated by relevant 
legislation. 

The process of adjusting the interacting 
areas of national and state authority over 
commerce has been reflected in hundreds of 
cases from the very beginning of our his- 
tory. Precisely the same kind of issues 
has plagued the two great English-speaking 
federations, the constitutions of which 
similarly distribute legislative power over 
business between central and subordinate 
governments. See §91 of the British North 
America Act, 1867, 30 & 31 Vict., c. 3, and 
Report of the [Canadian] Royal Commis 
sion on Dominion-Provincial Relations, 
(1940) Bk. II, c. IV; §51 of the Australia 
Constitution Act, 1900, 63 & 64 Vict., c. 12, 
and Report of the [Australian] Royal Com- 
mission on the Constitution, (1929) c. XIV. 
These are difficulties inherent in such a fed- 
eral constitutional system. 


Practical Judgment in Determining 
Whether Commerce Is Affected 


The interpenetrations of modern society 
have not wiped out state lines. It is not 
for us to make inroads upon our federal 
system either by indifference to its mainte- 
nance or excessive regard for the unifying 
forces of modern technology. Scholastic 
reasoning may prove that no activity is 
isolated within the boundaries of a single 
State, but that cannot justify absorption of 
legislative power by the United States over 
every activity. On the other hand, the old 
admonition never becomes stale that this 
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Court is concerned with the bounds of legal 
power and not with the bounds of wisdom 
in its exercise by Congress. When the 
conduct of an enterprise affects commerce 
among the States is a matter of practical 
judgment, not to be determined by abstract 
notions. The exercise of this practical judg- 
ment the Constitution entrusts primarily 
and very largely to the Congress, subject to 
the latter’s control by the electorate. Great 
power was thus given to the Congress: 
the power of legislation and thereby the 
power of passing judgment upon the needs 
of a complex society. Strictly confined 
though far-reaching power was given to this 
Court: that of determining whether the 
Congress has exceeded limits allowable in 
reason for the judgment which it has exer- 
cised. To hold that Congress could not 
deem the activities here in question to affect 
what men of practical affairs would call 
commerce, and to deem them related to 
such commerce not by gossamer threads 
but by solid ties, would be to disrespect the 
judgment that is open to men who have the 
constitutional power and responsibility to 
legislate for the Nation. 


Judgment affirmed. 


Mr. Justice Ronerts took no part in the 
consideration and disposition of this case. 


CONCURRING OPINION BY 
MR. JUSTICE BLACK 





Mr. Justice BLAcK, concurring. 


The National Labor Relations Act does not 
vest courts with power to review the evi- 
dence presented to the Labor Board and 
make independent findings of fact. 29 
U. S. C. 160(e). Therefore the propriety 
of the Board’s order in this case must be 
considered on the basis of the facts the 
Board found. 


The Board’s Findings and Conclusions 


The Board did not exercise jurisdiction and 
enter its order on a fact finding that peti- 
tioner’s insurance activities merely affected 
commerce in types of interstate business 
other than its own. On this fact issue it 
made no finding at all. Its finding was that 
the petitioner, being “engaged in the insur- 
ance business” was “engaged in commerce 
within the meaning of the Act.” This ulti- 
mate finding of fact rested on detailed 
subordinate findings which revealed the 
widespread interstate activities of the peti- 
tioner in carrying on its insurance business. 
As the Court’s opinion points out, these 
insurance activities involved a “steady 
stream, into and out of Illinois, of bills, 
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notices, and policies, the payments of com- 
missions, the making of loans on policies, 
the insertion and circulation of advertising 
material in newspapers, and its dissemina- 
tion over the radio.” Only on the basis of 
the ultimate finding that petitioner was itself 
“engaged in commerce” did the Board make 
the essential further finding that petitioner’s 
refusal to bargain collectively with its em- 
ployees had a “close, intimate, and substan- 
tial relation to commerce among the several 
States” and tended “to lead to labor disputes 
burdening and obstructing commerce.” 


As a conclusion of law the Board stated that 
petitioner’s unfair labor practices constituted 
“unfair labor practices affecting commerce, 
within the meaning of Section 2(6) and (7) 
of the Act.” Section 2(6) defines the term 
“commerce” to mean “trade, traffic a 
and Section 2(7) defines the term “affecting 
commerce” to mean either “in commerce” 
or “burdening or obstructing commerce.” 
49 Stat. 449, 450; 29 U. S. C. 152(6) and (7). 
From the language of these definitions, and 
the Board’s findings above described, it is 
apparent that the Board’s conclusion of law 
that “commerce” was “affected” by petition- 
er’s unfair labor practices rested upon its 
previous conclusion of fact that petitioner’s 
insurance business was engaged in com- 
merce. The Board concluded that, since the 
insurance business itself was engaged in 
commerce, petitioner’s refusal to bargain, 
and the strike thereby provoked, would 
affect commerce. Compare Associated Press 
v. Labor Board, 301 U. S. 103, 128-130 with 
Consolidated Edison Co. v. National Labor 
Relations Board, 305 U. 197, 219-224. 


Necessity that Federal Power to 
Regulate Clearly Appear 


The doctrine that Congress may provide for 
regulation of activities not themselves inter- 
state commerce, but merely ‘ ‘affecting” such 
commerce, rests on the premise that in cer- 
tain fact situations the federal government 
may find that regulation of purely local and 
intrastate commerce is “necessary and 
proper” to prevent injury to interstate com- 
merce. Houston & Texas Ry. v. United 
States, 234 U. S. 342; Second Employers’ 
Liability Cases, 223 U. S. 1, 46-47; and see 
Wickard v. Filburn, 317 U. S. 111, 121. In 
applying this doctrine to particular situa- 
tions this Court properly has been cautious, 
and has required clear findings before sub- 
jecting local business to paramount federal 
regulation. City of Yonkers v. United States, 
No. 109, this Term, and cases therein cited. 
It has insisted upon “suitable regard to the 
principle that whenever the federal power 
is exerted within what would otherwise be 
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the domain of state power, the justification 
of the exercise of the federal power must 
clearly appear.” Jd.; Florida v. United States, 
282 U. S. 194, 211-212; cf. Phelps Dodge 
Corp. v. Labor Board, 313 U. S. 177, 196-197; 
Securities and Exchange Comm’n v. Chenery 
Corporation, 318 U. S. 80, 92-95. 


by evidence. I think they are. This leads 
to the question, chiefly argued by both par- 
ties, ‘Is the business of insurance commerce, 
and, when conducted across state lines, sub- 
ject to federal regulation as such under the 
Commerce Clause of the Constitution?” 
For the reasons given in the Court’s opin- 


ions in this case and in United States v. 
South-Eastern Underwriters Association, No. 
354, decided this day, I agree that the busi- 
ness of insurance is commerce, subject to 
federal regulation as such when conducted 
across State lines, and that the Board’s order 
was proper. 


The Business of Insurance Is Commerce 


The Board not having found as a fact that 
petitioner’s life insurance business affected 
interstate activities of other businesses, the 
first issue is whether the Board’s findings 
that petitioner’s insurance activities were 


Mr. Justice DoucLAs and Mr. Justice Mur- 
conducted across state lines are supported i 


PHY join in this opinion. 
ne 


Fracas in Florida 


“The bus driver provoked the row in this case. The plaintiff boarded the bus 
clothed in the conventional habiliments of a working lady. True she did not 
always lack for a retort but she was devoid of slacks, a cigarette, a chew of 
tobacco, a line of profanity, or any other embellishment calculated to agitate the 
ire of a driver whose travelling etiquette was cut from twentieth century pat- 
terns. In the diggins where this Court was nourished and cultivated, for a 
man to assault a woman in the manner shown here would have been tantamount 
to rape of the social mores and would have provoked a race between the law 
and other agencies to mete out punishment”.—Terrell, J., in Albert et Vir v. 
Miami Transit Company, Inc., 20 CCH Automobile Cases 79. 


The Ides of March 


“Certainly, none of this affords evidence of either substantially total incapacity 
to see, or to earn. The same may be said of complainant’s proof... that work- 
ing over his income tax returns brought on trouble with his eyes. The latter, 
especially, with its close and fine print, is a notoriously difficult task and trying 
on both the eyes and the nervous system!’”—Chambliss, J., in Patton v. Prudential 
Insurance Company of America, 9 CCH Life Cases 613. 


Judge and Jury 


“The first and most essential element in a jury trial is a wise, learned, impartial 
and competent judge”.—Quoted by Maxey, Ch. J., in Martin v. Philadelphia 
Gardens, Inc., 10 CCH Negligence Cases 65. 


Three Times and Out 
“The science of jurisprudence does not contemplate that one litigant may succeed 


by wearing his opponent out...” Dove, P. J., in Chucklin v. Fleming, et al. (3rd 
appeal). April 27, 1944. 20 CCH AvutTomosiLe Cases 578. 
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A STEP TOWARD COMPREHENSIVE 
LIABILITY INSURANCE 


By E. W. Sawyer 


Attorney, National Bureau of Casualty and Surety 
Underwriters, Vice-Chairman, Committee on Cas- 
ualty Insurance Law, American Bar Association. 





Liability insurance has always been vulner- 
able in litigation because of our practice of 
offering the policyholder less than complete 
coverage. When an uninsured accident oc- 
curs the policyholder can always say that 
he thought the policy covered or that he 
told the agent he wanted coverage for that 
type of accident. If policies were prepared 
so that they would always show full cov- 
erage offered and substandard coverage 
written only at the election of the policy- 
holder, the basis for misunderstandings and 
alleged misunderstandings would be partly 
removed and our position in litigation ma- 
terially strengthened. If the insured were 
unwilling to purchase the standard compre- 
hensive coverage, the policy would show 
that the election of a substandard coverage 
was his idea. : 
Comprehensive liability insurance may be 
briefly described as a reversal of previous 
liability insurance practices. Instead of re- 
quiring the insured to discover at his peril 
the loss hazards in his business and to elect 
at his peril the hazards against which he 
cannot afford to remain uninsured, we in- 
sure all hazards not specifically excluded. 
Exclusion of products liability, contractual 
liability and property damage liability, is 
now allowed at the option of the insured. 
Since no man can continuously anticipate 
with accuracy the types of accidents which 
his business operations will cause, insofar 
as these options-to-exclude are exercised, 
one of the major objectives of comprehen- 
sive liability coverage is defeated. How- 
ever such exclusions are permitted because 
we cannot equitably require every insured 
to purchase insurance for such excluded 
risks until a method is devised for rating 
those covers equitably for all risks. 
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Insurance 
Round Table 


The exclusion of contractual liability could 
be eliminated immediately, since the cover- 
age afforded by the comprehensive policy 
is not a complete coverage, but is the mini- 
mum coverage which any business should 
consider and is adequate for many risks. 
Assumption of liability by contract requires 
an affirmative act. Whether or not liability 
is assumed is within the control of the in- 
sured. So that it is no great hardship to 
require the insured to purchase insurance 
separately for his unusual contractual as- 
sumptions of liability. 

With products liability and property dam- 
age liability the situation is wholly different. 
Every insured is faced with losses from 
these sources. No insured would elect to 
exclude these hazards if our methods of 
rating them were sufficiently refined always 
to produce premiums charges commensur- 
ate with the value of the protection. 


Elimination of Optional Covers 


Here are some suggestions for the elimina- 
tion of optional covers. We cannot do 
away with them until we can persuade the 
insurance business to stop thinking in terms 
of separate covers. This can be done only 
by abolishing separate covers; and separate 
covers can be abolished by applying com- 
prehensive liability principles to the more 
limited forms of insurance. 

To illustrate, we could immediately aban- 
don contractors’ protective liability insur- 
ance as a separate cover, and draft the 
policy so that it covers both the named in- 
sured’s operations, and the operations of his 
independent contractors, and so that it pro- 
vides for computation of premium both upon 
direct operations and upon the cost of work 
sublet, if any. Owners’, landlords’ and ten- 
ants’ liability insurance, and manufacturers’ 
liability insurance should never be sold 
without coverage of elevators on the prem- 
ises. We could abolish products liability 
as a separate cover by treating it as a part 
of the premises and operations hazard and 
including the cost in the premium for the 
premises and operations exposure. 
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In property damage liability, the distinction 
between bodily injury liability and property 
damage could be abolished. 

Adoption of comprehensive liability insur- 
ance by the War and Navy departments 
for all construction and manufacturing ac- 
tivities gave the movement for comprehen- 
sive coverage an impetus which could not 
otherwise have been created in twenty nor- 
mal years. There will be a general revision 
of rates after the war as business conditions 
revert to normal. No better time for ex- 
tensive improvements of coverage could be 
found than that which coincides with a gen- 
eral revision of rates. Better protection 
could be afforded in lieu of rate reductions 
that otherwise would be necessary; thus 
the broader coverage could be offered at no 
increase in premium. Insurance is a busi- 
ness affected with a public interest. The 
public has the right to expect that it better 
its product to meet economic needs. 


RECENT REVISION OF 

BANK INSURANCE DIGEST 

The third revision of the American Bank- 
ers Association’s Digest of Bank Insurance 
brings up to date a handy digest of the 
various types of policy contracts, with 
which the banker is concerned. It contains 
a schedule of the insurance policies in use 
in connection with banking transactions; a 
description of the various forms of cover- 
age, indicating risks covered and risks ex- 
cluded; comments on the insurance essential 
in handling trusts; and outlines of custom- 
ers’ insurance which concerns a bank in 
making customers’ loans. Some of the cov- 
erages discussed are Burglary and Robbery, 
Fire, Windstorm, Riot, Civil Commotion, 
Explosion, Public Liability, Bankers Blanket 
Bonds, Fidelity Bonds, Group Life Insur- 
ance and Pension Plans. It is issued in a 
looseleaf binding, is priced at $4.50 plus 
postage, and is published by the Insurance 
and Protective Committee, American Bank- 
ers Association, 22 East’ 40th Street, New 
York 16, N. Y. 


INLAND MARINE COVERAGE OF 
MERCHANDISE IN COLD 
STORAGE LOCKERS 





It is common practice in rural communities 
to store one’s surplus meats, poultry, game, 
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vegetables and the like in cold storage lock- 
ers, rented from another person. Multiple 
peril coverage on such merchandise, belong- 
ing to the customers of an insured, where 
such goods have been accepted by the as- 
sured for storage, or for preparation for 
storage, in cold storage lockers is now made 
possible. Under the recent (May 23, 1944) 
amendment, by Sherman Goodpaster, Di- 
rector of Insurance for the State of Ken- 
tucky, of the Nation-wide Definition and 
Interpretation of the Insuring Powers of 
Marine and Transportation Underwriters 
(previously adopted by Kentucky) the 
writing of a Marine or Inland Marine form 
of policy to cover multiple risks of this 
type is now possible. 


SIMPLIFIED MEDICAL FORMS FOR 
ACCIDENT OR SICKNESS CLAIMS 





As a step to relieve the burden imposed 
by war conditions on the medical profes- 
sion, the adoption of two new short simpli- 
fied statement forms to be filled out by 
physicians for their patients who have ac- 
cident or sickness claims under personal 
accident or health policies is being rec- 
ommended by The International Claim 
Association and the Health and Accident 
Underwriters Conference to companies writ- 
ing these forms of insurance. 


Introduction of the new forms, the Asso- 
ciation believes, will be an advantage not 
only from the physicians’ standpoint but 
also in enabling policyholders to establish 
their claims more promptly. 


“The standardization and simplification of 
forms is especially important at this time 
when every doctor remaining on the home- 
front is called upon to serve a vastly in- 
creased number of patients and has the 
added handicap of a shortage of clerical 
help,” said J. Doyle DeWitt, Secretary in 
charge of the Claim Departments of The 
Travelers Insurance Company of Hartford 
and President of The International Claim 
Association. “With the companies using a 
standard form and the amount of informa- 
tion requested held to a minimum, the doc- 
tor can fill out the blanks much more easily 
and the policyholders who are his patients 
can more promptly establish their claims.” 
he questions on the simplified blanks are 
designed to bring out the facts necessary 
to establish the claim. All other questions 
have been eliminated. No notarial acknowl- 
edgment or other verification by the doctor 
is required. 
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Automobile Negligence 


and Insurance 
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AUTOMOBILE INSURER v. WORKMEN’S 
COMPENSATION INSURER: 
Course of employment (‘Tenn.) 


BAILMENT CONTRACT: 
Justice court pleading (Mo.) 


CAUSAL CONNECTION: 


page 355 


page 356 


Child running into truck (La.) page 356 
COMPREHENSIVE FOLICY: 
Larceny—Penal code (N. Y.) page 356 
DEALER’S LICENSE PLATES: 
Owner’s liability—Illegal Act 
(N. Y.) page 357 


“DRIVE OTHER CARS” ENDORSEMENT: 
F.nancial Responsibility Act (Pa.) page 357 
EXCLUSION CLAUSE 
Workmen’s comvensation claims 
(Tenn.) page 358 
EXPOSURE WHILE WAITING FOR BUS: 
Carrier's liabi'ity (Texas) page 358 
HEARSAY—PATROLMAN’S REPORT: 
Publ.c records—Admissibility 
(Okla.) page 358 
INSURER’S LIABILITY AS GARNISHEE: 


Lack cf cooperation by insured 


(Minn.) page 359 
LARCENY, ROBBERY OR PILFERAGE 
PO’ ICY: 


Vandalism distinguished (Tenn.) page 359 
“LOADING AND UNLOADING” CLAUSE: 

Scope of clause (Ohio) page 360 
OMNIBUS CLAUSE: 

Permissive use (N. J.) page 359 


snvenevnnneveneneuannennnnnennnnrnnnentaanty 


AUTOMOBILE INSURER v. WORKMEN’S 
COMPENSATION INSURER 


(TENNESSEE) 


e Employer driving men to work 
Course of employment 
Declaratory judgment action 


James Spradling, who operated various saw 
mills in the county, contracted with Brown 
and Farr to cut timber for him. The men 
cut under contract for about two weeks, at 
the end of which time they informed Sprad- 
ling they did not wish to do so anymore 
because it was too far from their homes. 
Spradling then employed them to work for 
him by the hour and agreed to haul them 
to work free of charge when he was going 
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PAROL AGREEMENT TO KEEP 
INSURANCE IN FORCE: 


Requirement of writing (Ga.) page 361 


PLEADING: 
Bailment contract—Justice court 
(Mo.) page 356 
Bailment—Imputed negligence 
(La.) page 360 


PROXIMATE CAUSF: 
Car leaving road (Ky.) page 361 
PUNITIVE DAMAGES FOR WRONGFUL 
DEATH: 
Punitive v. compensatory damages 
(Mass.) page 361 
RAILROAD CROSSING COLLISION: 
Freight car on crossing ( Fla.) page 362 
Third trial—Weight of evidence 
(IIl.) page 362 
REAL PARTY IN INTEREST: 
Loan receipt—Necessary parties 


s&s €) page 362 
SUBROGATION—INSURED’S SETTLE. 
MENT: 
Violation of subrogation rights 
(Texas) page 363 
TRANSPORTATION v. COLLISION 
CLAUSE: 
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Truck running off ferry (Ark.) page 36 
VALIDITY OF RELEASE: 

Fraud of adjuster (Cal.) 
WORKMEN’S COMPENSATION: 


page 363 


Course of employment (Tenn.) page 355 
Exclusion clause (Tenn.) pave 358 
Settlement (IIl.) page 364 
Wilful misconduct—Bar of Act 

ill.) page 364 
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there. On the way to work one morning, 
the automobile was wrecked and the two 
men sustained injuries from which they 
died. Both the workmen’s compensation in- 
surer of the work and the automobile in- 
surer were notified of the accident. The 
workmen’s compensation insurer induced 
Spradling to join it in a declaratory judg- 
ment petition in which action the chancellor 
found that the accident did not arise out of 
and in the course of the decedents’ employ- 
ment, The automobile insurer then denied 
liability because of Spradling’s action, and 
he brought the present action to set aside 
the decrees in the first action and adjudicate 
the rights and liabilities of the automobile 
insurer. The reviewing court concurred in 
the chancellor’s findings that Spradling en- 
tered into the first action under the belief 
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that it would benefit both insurers and deter- 
mine which one was liable, and that the 
employees would not have been working on 
the job if Spradling had not agreed to trans- 
port them free of charge when he was going. 
However, it was of the opinion that the acci- 
dent was compensable under the workmen’s 
compensation act as arising out of and in 
the course of the employment, and that the 
automobile insurer, therefore, was relieved 
of liability—Spradling v. Bituminous Cas- 
ualty Corporation et al., appellants. Tennes- 
see Court of Appeals. April 15, 1944. 20 
CCH AutomosiLe Cases 558. 

Hodges & Doughty, Knoxville, Tenn., for ap- 
pellant Bituminous Casualty Corporation. 
Goddard & Gamble, Maryville, Tenn., R. R. 
Kramer, Knoxville, Tenn., for appellant Tennes- 
see Automobile Insurance Company. 

Oliver & Mears, S. H. Dunn, Maryville, Tenn., 
for appellee James C. Spradling. 

Crawford & Crawford, Maryville, Tenn., for ap- 
pellees Farr & Brown, 


BAILMENT CONTRACT 


(MISSOURI) 


e Special bailment contract 
‘Pleading in Justice of Peace court 


The Cadillac Company loaned an automo- 
bile to Dr. Rosenberg for use while his 
own car was being repaired by them. With- 
out the knowledge or permission of the 
doctor, his colored houseman Nevar, by use 
of an extra key, took the borrowed car and 
smashed it up in a collision with another 
car. The company sued the doctor in the 
Justice of Peace court where no formal 
pleadings are required, and in their “peti- 
tion” alleged that the defendant had agreed 
to return the car in the same condition as 
received, that he had returned the car in 
a damaged condition, and so breached the 
contract of bailment. The defendant’s the- 
ory in the trial court was that he was guilty 
of no negligence. The finding in the Justice 
court as well as in the circuit court was 
for the plaintiff. The defendant contended 
on appeal that the “petition” of the plaintiff 
counted on an express contract of bailment 
making the bailee’s liability that of an in- 
surer, whereas the proof failed to show 
any such express agreement to return the 
property in the same condition as received 
by the bailee. On appeal it was held that 
the allegations of the petition did not consti- 
tute the pleading of a special contract. Ac- 
tions in the Justice of Peace court are not 
governed by technical rules of pleading. A 
special contract is one with provisions not 
found in the ordinary contract relating to 
the same subject matter. The allegations 
setting forth the bailment agreement were 
no more than the conditions that the law 
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of bailment would supply if they had been 
omitted. The defendant tried the case be- 
low on the theory that he was guilty of no 
negligence; he cannot, then, after an adverse 
verdict insist on a different theory.—Oliver 
Cadillac Company v. Rosenberg, appellant. 
St. Louis Court of Appeals, Missouri. April 
4, 1944. 20 CCH AvutTomosiLe CAsEs 492. 
Moser, Marsalek & Dearing, Theodore J. 
Knauss, Pierce Bldg., St. Louis, Mo., for re- 
spondent. 


Henry S, Janon, Chamber of Commerce Bldg., 
St. Louis, Mo., for appellant. 


CAUSAL CONNECTION 


(LOUISIANA) 


e Speed, lookout of truck driver 
Child injured 
Running into side of truck 





A six-year-old boy, who when he came home 
for lunch insisted that he have peanut but- 
ter, and rushed out in the middle of the meal 
to the corner grocery store to buy some, 
was injured by a truck on his way home 
after he had made his purchase. In this 
action brought by his father to recover for 
the injuries sustained by the child, it was 
contended that the truck driver was negli- 
gent in failing to keep a proper lookout 
and to sound the horn, and in the speed at 
which he was operating the truck. The 
owner of the truck contended that the little 
boy ran out of the grocery store and, without 
looking, dashed diagonally across the inter- 
section and into the side of the passing 
vehicle. A decision was rendered for the 
truck owner in the trial court, and on appeal 
this court declared that the evidence dis- 
closed that the speed of the truck was not 
excessive, that there was no doubt but that 
the cause of the accident was the child’s run- 
ning into the side of the truck, and that 
the truck driver’s negligence, if any, had 
no causal connection with the injuries sus- 
tained.—Fourmeaux, etc., appellant v. Clark- 
Roscher Hardware & Supply Company. 
Louisiana Court of Appeal. May 1, 1944. 20 
CCH AvutomosiLe Cases 680. 


M. C, Scharff, Gasper Bossetta for appellant, 
Henry & Kelleher for appellee. 


COMPREHENSIVE POLICY 





(NEW YORK) 


e Larceny defined 
Penal code 
Collision excluded 


The Standard Insurance Company of New 
York issued a comprehensive policy on an 
automobile which contained the following 
provision: 


JUNE 





(356) 





‘Inst 
prehi 
bile, 
age 

othe 
whic 
othe! 
“The 
the z 
Pilfe 
The 
driv 
thei 
over 
sion 
but 

he f 
mor 
autc 
that 


In t 
to 1 
it W: 
tain 
chat 
dam 
clud 
Pen 
whic 
of t 
post 
larc 
the 
fore 
the 
plai 
new 
i 
Yor 
6, 1 
Mar 


Geo 


DE/ 


(NE 


Rea 
role 
his 
of 

and 
not 
unt 
and 
lice 
for 
was 
des 
at 1 


a fe 


19 








» be- 
fF no 
rerse 
liver 
lant. 
April 


e J. 
r re 


sldg., 


ome 
but- 
meal 
»me, 
ome 
this 
r for 
was 
egli- 
kout 
d at 
The 
ittle 
1out 
iter- 
sing 
the 
peal 
dis- 
not 
that 
run- 
that 
had 
sus- 
ark- 
any. 
. 20 


Yew 


-an 
ing 








“Insurance Coverages Defined A. Com- 
prehensive—Loss of or Damage to the Automo- 
bile, except by Collision: Any loss of or dam- 
age to the Automobile but excluding all 
other loss the primary and immediate cause of 
which is a collision of the Automobile and any 
other object... 

“Theft (Broad Form): Loss of or damage to 
the Automobile caused by Larceny, Robbery or 
Pilferage."’ 

The named insured and her husband were 
driven in the vehicle to Asbury Park by 
their chauffeur where they were to stay 
overnight. The chauffeur was given permis- 
sion to use the car to drive to his room, 
but was cautioned not to go joy-riding and 
he promised that he would not. The next 
morning the insured was informed that the 
automobile had been found in a gully, and 
that the chauffeur was in a police station. 
In this action brought against the insurer 
to recover for the damage to the vehicle, 
it was admitted that unless the loss was sus- 
tained as the result of a larceny by the 
chauffeur there could be no recovery, since 
damage from collision was expressly ex- 
cluded. However, an examination of the 
Penal Code, which provides that any person 
who uses an automobile without the consent 
of the owner for his own profit, use or pur- 
pose, steals the same and is guilty of 
larceny, convinced the reviewing court that 
the conduct of the chauffeur fell within the 
foregoing definition of larceny. Therefore, 
the trial court erred in dismissing the com- 
plaint, and the judgment was reversed anda 
new trial granted.—Block et al., appellants 
v. Standard Insurance Company of New 
York. New York Court of Appeals, April 
6, 1944. 20 CCH AvuTOMoBILE CASEs 508. 
Martin M, Kolbrener for appellants. 

George I. Janow, Herman Young for respondent. 


DEALER’S LICENSE PLATES | 
(NEW YORK) 


e@ Owner’s liability 
Illegal and fraudulent act 
Estoppel 


Reamore, an automobile dealer, sold a Chev- 
rolet to Peltier, and permitted him to use 
his dealer’s plates for more than the period 
of seven weeks, as allowed by the Vehicle 
and Traffic Law. In addition, the dealer did 
not mail a statement to the Commissioner 
until 12 days after the vehicle had been sold 
and even then he did not state that the 
license plates had been loaned. The reason 
for loaning the plates was that the purchaser 
was financially unable to pay the fee and 
desired to postpone payment until July Ist, 
at which time he would only have to pay 
a fee for half a year. While a third party 
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was operating the car with Peltier’s permis- 
sion, an accident occurred in which one 
Reese was injured. Reese brought this ac- 
tion against the dealer to recover for the 
injuries he sustained under the owner’s lia- 
bility statute. The trial court found the 
dealer liable, but the Appellate Division re- 
versed the judgment, since it was of the 
opinion that the dealer was not estopped to 
deny that he was the owner of the vehicle 
on which the plates were displayed. How- 
ever, this court declared that it would be 
against public policy to permit the dealer 
to assert his illegal and fraudulent act in 
permitting the purchaser to use the car with 
his license plates in order to avoid his lia- 
bility under the statute. Therefore, the judg- 
ment of the trial court was affirmed.—Reese, 
appellant v. Reamore et al. New York Court 
of Appeals. April 13, 1944. 20 CCH Auto- 
MOBILE CASES 583. 

Edwin J. Mizen, James H. Horan for appellant. 


Leonard H. Amdursky, Edward A. Wolff, Robert 
G. Iles for respondent. 


“DRIVE OTHER CAR” ENDORSEMENT 


(PENNSYLVANIA) 


e Requirements of Financial Responsi- 
bility Act 
Absolute liability of insurer 


In order to have his operator’s license, which 
had been revoked, renewed, one Wasilindra 
procured insurance from the American Au- 
tomobile Insurance Company. The insurer 
and the insured agreed that in order to satis- 
fy the requirements of the Financial Respon- 
sibility Act it was necessary that the policy 
contain a “drive other cars” endorsement. 
The insured was involved in an automobile 
collision while driving a car other than his 
own, and in this action brought by the in- 
jured party against the American Automo- 
bile Insurance Company to recover the 
amount of the judgment obtained against 
the insured, the insurer contended that the 
judgment creditor should first have exhausted 
his rights and remedies against the company 
which covered the automobile operated by 
its insured, and that the “drive other cars” 
endorsement only provided excess insurance. 
However, the trial court as well as the re- 
viewing court were of the opinion that the 
legislature intended to impose a rigid and 
readily enforceable liability on an insurer 
affording the coverage made mandatory by 
the Act, and that within the limits required 
by the Act, the insurer’s liability was abso- 
lute —Polonitz v. Wasilindra, American 
Automobile Insurance Co. et al., garnishees. 
Pennsylvania Superior Court. April 20, 1944. 
20 CCH AvuTomosiLe Cases 655. 
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C. Edmund Wells, Exchange Bldg., 264 High 
St., Pottstown, Pa., for plaintiff. 

Henry S. Ambler, Frank R, Ambler, 1025-26 
Philadelphia Saving Fund Bldg., Philadelphia, 
Pa., for defendants. 


EXCLUSION CLAUSE 


(TENNESSEE) 


e Claims compensable under workmen’s 
compensation act 
Transportation to and from job 
Necessary incident to employment 


The Standard Surety & Casualty Company 
issued a policy covering a fleet of trucks 
owned by one Smith, and the policy, by an 
exclusion clause, expressly limited the cov- 
erage to injuries which were not compen- 
sable under the state workmen’s compensation 
act. Beecher Vaughn, a minor, was injured 
while riding in one of the trucks. At the 
time of the accident Vaughn, a member of a 
gang working on electric power lines, was 
being transported to the job site. In the ac- 
tion brought by the boy and his father to 
recover for the injuries sustained, the trial 
court granted them a judgment on the the- 
ory that the transportation furnished the boy 
to and from the particular job site was not 
an incident to his employment. However, 
the reviewing court declared that the trans- 
portation to and from the jobs was a neces- 
sary incident to the emplovment, even 
though the boy was not paid for such time 
but paid by the number of hours he put in 
on the job. Therefore, the injury was com- 
pensable under the workmen’s comnencation 
act and the insurer was relieved of liability. 
—Vaughn v. Standard Surety & Casualty 
Company, appellant. Tennessee Court of 
Appeals. April 29, 1944. 20 CCH Avrto- 
MOBILE CASEs 673, 


Williams, Reynolds & Moore for appellant. 


George S. Buckner, McAllen Foutch for ap- 
pellees. 


EXPOSURE WHILE WAITING FOR BUS 


(TEXAS) 


e Carrier’s liability 
Failure to provide waiting room 


A colored woman sued to recover for in- 
juries sustained, when, missing her bus con- 
nection, she was forced to wait outdoors 
because of the failure of the bus company 
to provide a place in the bus station for 
members of the colored race. As a result 
of her exposure she claimed to have sus- 
tained a cold, a sinus infection, laryngitis, 
and bronchial irritation. A jury returned a 
verdict in her favor for $500, but this was 
reversed by the Court of Appeals on the 
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ground that there was no causal connection 
between the sinus infection and the defend- 
ant’s failure to provide a suitable place for 
her to wait. On appeal from this reversal 
to the supreme court, it was held that other 
elements of damage besides the sinus infec- 
tion were submitted to the jury for con- 
sideration, and the physical pain and 
suffering attendant upon the cold incurred 
was sufficient to justify the verdict rendered, 
Therefore the judgment of the Court of 
Appeals was reversed and judgment entered 
for plaintiff on the jury’s verdict.—Fry, peti- 
tioner v. Dixie Motor Coach Corporation. 
Texas Supreme Court. April 26, 1944. 20 
CCH Automoasite Cases 752, 


Helen M. Viglini, Dallas, Tex., for petitioner. 
W. H,. Barnes, Terrell, Tex., for respondent. 


HEARSAY — PATROLMAN’S REPORT 


(OKLAHOMA) 


e Admissibility of public records based 
on hearsay 


Some six days after the collision occurred a 
highway patrolman investigated the accident 
and made a report based on information 
given him by undisclosed informants. In 
the report he stated that the defendant’s 
truck was travelling over the center line of 
the road. The report was admitted in evi- 
dence and read to the jury. There was judg- 
ment for the plaintiff and the defendant 
appealed. It was held that the report was 
improperly admitted in evidence, since it was 
hearsay. The exception to the hearsay rule 
which allows in evidence a record of pri- 
mary facts made by a public officer in the 
performance of official duty as competent 
prima facie evidence of the existence of such 
primary facts does not admit expressions of 
opinion or conclusions. Even as to primary 
facts, the public records admitted as evidence 
of such facts must have been made by per- 
sons who had personal knowledge of the facts 
disclosed thereby. The personal appearance 
in court of those who made the records 
is obviated by the exception, but it should 
not be further extended to make competent 
the recorded facts based entirely upon hear- 
say. If the officer who made the report in 
question had been present at the trial he 
could not have testified to any of the facts 
disclosed by the report because he had no 
personal knowledge thereof.—Hadley et al., 
plaintiffs in error v. Ross. Oklahoma Su- 
preme Court. May 16, 1944. 20 CCH Auto- 
MOBILE CASES 844. 

Barrett & Divine, Hugo, Okla., Butler & Rine- 
hart, Oklahoma City, Okla., for plaintiff in 
error. 

James G. Welch, Hal Welch, Hugo, Okla., for 
defendant in error. 
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OMNIBUS CLAUSE 


(NEW JERSEY) 


@ Permissive use 
Chauffeur of named insured 
Personal errand 





The Hartford Accident and Indemnity Com- 
pany issued an automobile liability policy 
to one Vogelbaum covering the operation of 
a Ford. Atatime when Mr. Vogelbaum was 
out of town, his chauffeur, while driving the 
Ford, was involved in an accident in which 
a pedestrian was injured. After the pedes- 
trian recovered a judgment against the chauf- 
feur, he brought the present action to recover 
the amount of the judgment from the insur- 
ance company under the theory that the 
chauffeur was an additional assured under 
the omnibus clause of the policy, and that he 
was operating the vehicle at the time and 
place of the accident with the permission of 
Mr. Vogelbaum. The evidence disclosed that 
the chauffeur had been permitted to use the 
vehicle for his personal errands, although he 
always asked for and received permission to 
do so. On some occasions when Mr. Vogel- 
baum was not present, the chauffeur used 
the vehicle and then reported the action 
later, at which time he was always assured 
by Mr. Vogelbaum that it was all right. On 
the night in question, the chauffeur received 
a telephone message that his aunt was very 
ill, and he awoke the oldest son of the as- 
sured and informed him that he was taking 
the Ford and going to see his aunt. From 
this evidence the reviewing court was of the 
opinion that a question of fact was presented 
for the determination of the jury as to 
whether or not at the time and place of the 
accident the chauffeur was operating the 
vehicle with the permission of the assured, 
and that the jury’s finding that the chauffeur 
was operating the car with the assured’s per- 
mission was conclusive of the issue. —Lu- 
cademo v. Hartford Accident & Indemnity 
Co., appellant. United States Circuit Court 
of Appeals, Third Circuit. April 5, 1944. 
20 CCH AuTomosiLe Cases 504. 

Joseph Coult, Newark, N. J., for appellant. 


James F, X. O’Brien, Newark, N. J., for ap- 
Ppellee. 


INSURER'S LIABILITY AS GARNISHEE 


(MINNESOTA) 


e Lack of co-operation of assured 
Insurer’s estoppel to assert 





The plaintiff was injured by a truck owned 
and negligently operated by his brother. 
The jury found for the plaintiff, who there- 
upon garnisheed the defendant’s liability in- 
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surer, Iowa Mutual Liability Insurance 
Company. The latter answered that its as- 
sured, the plaintiff’s brother, had failed to 
cooperate with it in the defense of the neg- 
ligence action, to turn over legal papers 
served on him, to answer letters from the 
insurer and, after stating the facts of the 
accident so as to absolve him from liability, 
had later repudiated such statements and testi- 
fied so as to adit liability upon his part 
in order to allow his brother, the plaintiff, 
to recover. This answer was stricken by 
the trial court, and the insurer appealed from 
denial of its motion to vacate this order. It 
was held that since the insurer did not 
notify its assured that it was defending the 
negligence action under a reservation of 
rights, and since the insurer was aware of 
the assured’s lack of co-operation long be- 
fore the negligence action came on for trial, 
and yet continued to represent him up 
to the time of the institution of garnishment 
proceedings, it was estopped from asserting 
lack of co-operation of its assured. The trial 
court’s order was affirmed.—Simons vy. Cow- 
an et al., Iowa Mutual Liability Ins. Co. 
of Cedar Rapids, Iowa, appellant. Minne- 
sota Supreme Court. May 5, 1944. 20 CCH 
AUTOMOBILE Cases 770. 

Regan & Regan, Mankato, Minn., for respond- 
ent. 

William Stradtmann, Mankato, Minn., Streiss- 
guth & Gislason, New Ulm, Minn., for defend- 
ants and appellant. 


LARCENY, ROBBERY OR PILFERACE 
POLICY 


(TENNESSEE) 


@ Vandalism distinguished 
Truck left on roadside overnight 





A gentleman from Tennessee took a logging 
job in a “pretty tough” Kentucky commu- 
nity, where it seemed there was considerable 
local resentment toward aliens imported from 
Tennessee and North Carolina. The Ten- 
nessee gentleman owned a truck which he 
used in his logging operations, and one night 
the truck broke down and was left by the 
roadside over night. By the next morning 
someone had wrecked the vehicle by cut- 
ting the tires, breaking out the windshield 
and lights, knocking off the generator and 
starter and chopping a hole in the radiator. 
The owner then moved the truck in front of 
his boarding house where it was subsequently 
discovered that the battery and cable had 
been stolen. In this action brought by the 
truck owner against the insurance company 
which had issued a- larceny, robbery or pil- 
ferage policy on the vehicle, the chancellor 
in the trial court found that, aside from the 
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battery and cable, the damage had been 
caused by malicious destruction and was not 
covered by the policy. The reviewing court 
was of the same opinion, and considered that 
the evidence that the truck had been moved 
some 25 or 30 feet during the night it was 
damaged was an afterthought, and that, if 
the vehicle had been moved, it was moved 
as an incident to the vandalism rather than 
in an attempt to steal it—De Bord et al., 
appellants v. Firemen’s Fund Insurance Com- 
pany. Tennessee Court of Appeals. April 
15, 1944. 20 CCH Automosite Cases 651. 
Howard Baker, Huntsville, 
lants. 

Jennings, O’Neil & Jarvis, Knoxville, Tenn., for 
appellee. 


Tenn., for appel- 


“LOADING AND UNLOADING” 
CLAUSE 


(OHIO) 


© Scope of clause 
Commercial use 
Incident to business 


The Federal Appliance Service Company, 
whose business was the supplying and in- 
stalling of various appliances, after satis- 
fying certain claims for damages brought 
this action against its automobile insurer 
and its indemnity insurer to recover the 
amounts so expended. Employees of the 
Service Company had damaged a davenport 
in a furniture store in carrying out a stove 
which was to be loaded onto the truck, In 
another instance, employees had damaged 
the hallway of a home into which a stove 
was being carried, after unloading it from 
the truck. The automobile policy insured 
the Company in its use, ownership and main- 
tenance of the truck, including the loading 
and unloading thereof, and the indemnity 
policy excluded the operation of any auto- 
mobiles, or the loading or unloading thereof, 
while being used elsewhere than on the in- 
sured’s premises or the public ways imme- 
diately adjoining. The evidence disclosed 
that the truck was not being used in either 
instance on the insured’s premises or the 
public ways adjacent thereto. Although the 
trial court rendered a judgment against 
the general indemnity insurer and in favor 
of the automobile insurer, this court on ap- 
peal declared that it favored a liberal con- 
struction of the loading and unloading clause 
in the automobile policy. The term “commer- 
cial uses” in the automobile policy was defined 
as the transportation or delivery of goods, 
merchandise or other materials, and uses inci- 
dental thereto, in direct connection with the 
named insured’s business occupation, and 
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the loading and unloading of the appliances 
was a necessary incident to the carrying on 
of the business. Therefore, the judgment 
was reversed and judgment entered against 
the automobile insurer—Bobier, d. b. a. 
Federal Appliance Service Co. v. National 
Casualty Co., Columbia Casualty Co., appel- 
lant. Ohio Supreme Court. April 19, 1944, 
20 CCH AvuToMOBILE Cases 544. 


Harry A. Blachman for Bobier. 

Flynn & Benesh for National Casualty Com- 
pany. 

McKeehan, Merrick, Arter & Stewart, 
Warder for Columbia Casualty Co. 


Smith 


PLEADING CONTRIBUTORY 
NEGLIGENCE 


(LOUISIANA) 


e Bailment relationship 
Imputing negligence from bailee to 
bailor 





Mrs. Meyer’s automobile was being driven 
by her daughter, Mrs. Fagan, when it was 
involved in an intersection collision with a 
car driven by Rein. Mrs. Meyer sued Rein 
for the damage to her car; he filed a recon- 
ventional demand claiming for his car dam- 
age and for personal injuries. To the suit 
of Mrs. Meyer he pleaded that he was guilty 
of no negligence, but that the sole and proxi- 
mate cause of the accident was the negligence 
of Mrs. Fagan. To his reconventional de- 
mand Mrs. Meyer filed an exception of no 
cause of action based on the contention that 
in using her car Mrs. Fagan was merely the 
bailee of the car and not her agent; and 
that therefore she (Mrs. Meyer) cannot be 
held liable even if it should appear that the 
accident was caused by the negligence of 
Mrs. Fagan. This exception was sustained 
and Rein’s reconventional demand was 
dismissed. On Mrs. Meyer’s suit judg- 
ment was entered for the defendant Rein, 
and plaintiff appealed. Reviewing the evi- 
dence the reviewing court said that there 
was negligence on the part of both drivers. 
Ordinarily, since Mrs, Fagan was a bailee 
merely, her negligence cannot be imputed to 
Mrs. Meyer. In any case the defendant has 
not pleaded contributory negligence. His 
plea that the negligence of Mrs.. Fagan was 
the sole cause of the accident, was not a plea 
of contributory negligence.—Meyer, plaintiff, 
appellant v. Rein. Louisiana Court of Ap- 
peal, Parish of Orleans. May 15, 1944. 20 
CCH Automosite Cases 841. 

A. P. Schiro, III, Neil A. Armstrong, for plain- 
tiff, appellant. 

Harry Herman, for defendant, appellee. 
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PAROL AGREEMENT TO KEEP 
INSURANCE IN FORCE 


(GEORGIA) 


@ Insurer’s liability 
Requirement of writing 





Heisley’s insurance with the defendant in- 
surer had expired when his car was stolen. 
He sued the insurer alleging that its agent 
had agreed to keep the insurance in force 
from year to year, and to bill him for the 
premiums. A demurrer to his petition was 
sustained in the trial court and the judgment 
afirmed on appeal. Under Georgia law a 
contract of insurance must be in writing. If 
the alleged agreement be considered a part 
of the contract of insurance it is void for not 
being in writing; if it be treated as an agree- 
ment made prior to the issuance of the 
policy, it must be considered as merged in 
the written contract; if it be treated as a 
distinct and separate agreement unconnected 
with the policy, then it is without any sup- 


porting consideration.—Heisley v. Allied 
American Mutual Fire Ins. Co. Georgia 
Court of Appeals. May 12, 1944. 20 CCH 


AUTOMOBILE CASEs 827. 


T. O. Hathcock, Barrett & Hayes, Atlanta, Ga., 
for plaintiff. 


Neely, Marshall & Greene, Robert P. McLarty, 
Atlanta, Ga., for defendant. 


PROXIMATE CAUSE 


(KENTUCKY) 


© Car leaving road 
Truck parked on highway 
Joint enterprise 





Seven young boys decided to attend a 
dance in a neighboring town, and one of 
them arranged to borrow a car froma friend, 
after they all agreed to “chip in” to pay the 
cost of the gas. On the return trip, the car 
left the highway, ran over an embankment 
and turned over. In this action brought by 
the administrators of five of the young men 
to recover for their deaths, it was claimed 
that the cause of the action was the negli- 
gence of the driver of a truck which had 
been stopped on the left side of the road, 
partially on the paved portion of the high- 
way without lights, and that this negligence 
caused the driver of the approaching car to 
turn off the highway. The jury rendered 
a verdict for the truck driver and, on appeal, 
the administrators contended that the trial 
court’s refusal to admit into the record evi- 
dence that the truck driver had been con- 
victed on a manslaughter charge for the 
death of one of the decedents constituted 
prejudicial error. However, the reviewing 
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court was of the opinion that, although this 
record should have been allowed to be in- 
troduced, the error. was not prejudicial, 
since the evidence conclusively established 
that the truck driver’s conceded negligence 
in parking his truck on the wrong side of 
the road, without lights, was not the proxi- 
mate cause of the accident, but that the 
proximate cause was the negligence of the 
driver of the car in traveling down the hill 
at an excessive rate of speed. In addition, 
the court declared that the boys in taking 
the trip for a common purpose were engaged 
in a joint enterprise, so that the negligence 
of the driver was imputable to the occupants. 
—Greenwell’s Admr., appellant v. Burba. 
Kentucky Court of Appeals. April 28, 1944. 
20 CCH AvuToMoBILE CASEs 633. 

Victor Kelley, Bardstown, Ky., Ernest Wood- 
ward, Woodward, Dawson & Hobson, Louisville, 
Ky., for appellants. 

E. N. Fulton, W. R. Gentry, Bardstown, Ky., 
for appellee. 


PUNITIVE CHARACTER OF DAMAGES 
FOR WRONGFUL DEATH 


(MASSACHUSETTS) 


@ Punitive v. Compensatory damages 
Credit for recovery from other wrong- 
doer 

Driving a car in which his mother was riding 
as a passenger, Morton Jacobs was guilty of 
negligence resulting in a collision with a car 
being driven by one Delisio, and which re- 
sulted in the mother’s death. The adminis- 
trator of the mother’s estate recovered a 
judgment against the son for $10,000, the 
full limit of recovery allowed by the wrong- 
ful death statute. The present bill filed by 
the administrator seeks to apply to the satis- 
faction of that judgment the “insurance money” 
payable by the insurer under its policy in- 
suring the son. The insurer claims the right 
to have credited on its obligation, $2000 
received from Delisio by the administrator 
in compromise. The court held that dam- 
ages under the wrongful death statute are 
assessed with reference to the degree of 
culpability, are punitive, primarily, not com- 
pensatory, and so the administrator is en- 
titled to recover the full amount allowed by 
the statute from each wrongdoer. Therefore 
the insurer is not entitled to any credit for 
the $2000 paid by Delisio, and it must pay 
the full $10,000 judgment.—Arnold, Admr. v. 
Jacobs et al. Massachusetts Supreme Judi- 
cial Court. April 27, 1944. 20 CCH Aurto- 
MOBILE CASES 733. 


A. X, Dooley, for defendants. 
J. W. Sullivan, for plaintiff. 
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RAILROAD CROSSING COLLISION 


(FLORIDA) 


@ Freight car standing on crossing 
Contributory negligence 
Sole cause 


About 3 o’clock one February morning 
Daniel W. Good, accompanied by Beulah 
Chancey, was driving a Ford coupe along 
Grand Central Avenue in Tampa, Florida. 
It was a cold, dark, and foggy night, and 
there was a drizzling rain falling. The Ford 
had only one good windshield wiper, and 
because of the weather Good was unable to 
see more than 15 to 18 feet in front of the 
car. He was driving at a speed of approxi- 
mately 20 miles per hour and could not stop 
within the range of his vision. A gondola 
freight car was standing on the Atlantic 
Coast Line Railroad crossing, blocking the 
street, and the Ford crashed into it, resulting 
in injuries to both Good and his passenger. 
Although an ordinance provided that the 
railroad should not operate a train over the 
crossing without first safeguarding it by gates 
or flagmen, the reviewing court affirmed the 
decision of the trial court that the sole cause 
of the accident was Good’s negligence in 
driving the vehicle at such a rate of speed 
that he was unable to stop within the range 
of his vision. The man was familiar with 
the crossing, and a witness who came up to 
the crossing a short time after the accident 
testified that he saw the train when 100 feet 
away.—Good, appellant v. Atlantic Coast 
Line Railroad Company. United States Cir- 
cuit Court of Appeals, Fifth Circuit. April 
20, 1944. 20 CCH Automo ite Cases 506. 
William C. McLean, William C. Pierce, Manuel 
M, Garcia, Tampa, Fla., for appellants. 


John B. Sutton, G. L. Reeves, Tampa, Fla., for 
appellee. 


(ILLINOIS) 


e Third trial 
Manifest weight of the evidence 


The plaintiff sustained personal injuries 
when, driving his automobile in the city of 
Moline, across the defendant’s tracks, it was 
struck by the defendant’s train. The case 
was tried three times, the plaintiff recovering 
judgment for $7500 at the first trial, $15,000 
at the second, and $15,000 in the last trial 
(after a $20,000 verdict was reduced by re- 
mittitur). The present appeal by the de- 
fendant from this last judgment urged that 
the verdict was against the manifest weight 
of the evidence, that the verdict is excessive, 
and that there was error in the instructions. 
After reviewing the instructions, and the 
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amount of the verdict and finding no error, 
the court said, as to the weight of the evi- 
dence: “The courts have long followed the 
rule that where three juries have passed on 
a case and have found the same way, an 
appellate court will not disturb the verdict, 
in the absence of prejudicial error or reverse 
the judgment on the ground that the verdict 
was not supported by the evidence.” ‘“Liti- 
gation in a particular case must end some 
time.”—Chucklin v. Fleming et al., Trustees, 
Chicago, Rock Island and Pacific Railway 
Company, appellants. Illinois Appellate 
Court, Second District. April 27, 1944. 20 
CCH Automosite Cases 578. 

Stafford & Schoede, Edward C. Schoede, Rock 
Island, Ill., for appellants. 

Huber & Reidy, Isador I. Katz, Rock Island, IIl., 
for appellee. 


REAL PARTY IN INTEREST 


(SOUTH CAROLINA) 


e Loan receipt 
Necessary parties 


The plaintiff whose automobile was dam- 
aged in a collision with the defendant’s 
truck, was paid by his insurer, Service Fire 
Insurance Company, the amount of damages 
to his car in excess of $50, and executed to 
the insurer a “loan receipt” under which he 
promised, in the event of a recovery being 
made from the defendant, to repay to the 
insurer the amount it had paid him, On the 
motion of the defendant, claiming that the 
plaintiff was not the real party in interest, 
the plaintiff’s insurer was ordered to be 
joined as a party plaintiff, in default of which 
plaintiff's suit was to be dismissed. The 
plaintiff appealed from this order. It was 
held that the insurer had no rights by rea- 
son of the loan receipt which must be ascer- 
tained and settled before the rights of the 
present parties to this suit can be deter- 
mined; and therefore the insurer was not a 
necessary party to the action. Furthermore, 
“there is no process known to the law by 
which one man can compel another to sue 
him.” The order appealed from was re- 
versed.—Phillips, appellant v. Clifton Manu- 
facturing Company, respondent; Parham, 
appellant v. Garrett, respondent. South 
Carolina Supreme Court. May 4, 1944. 20 
CCH AvutTomosiLe Cases 831. 


Carlisle, Brown & Carlisle, Spartanburg, S. C., 
for appellant. 


Daniel & Russell, Spartanburg, S. C., for re- 
spondent. 
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SUBROGATION—INSURED’S 
SETTLEMENT WITH TORTFEASOR 


(TEXAS) 


e Suit by insurer 
Violation of subrogation rights 





Smith’s automobile was involved in a col- 
lision, in which his car was damaged and 
in which his wife received personal injuries. 
The Pacific Fire Insurance Company in- 
sured Smith under a $50 deductible policy 
indemnifying him for damages to his Dodge 
automobile in excess of $50, and under this 
policy paid him $327.12 of the $377.12 of 
damage to the car. The insurer on making 
payment, took from him a subrogation agree- 
ment by which Smith assigned to the in- 
surer his right of action for damage to his 
car against the Pepsi-Cola Company, the 
negligent third party who caused the col- 
lision. Three months later Smith joined his 
wife in the execution of a release to the 
Pepsi-Cola Company, under which the lat- 
ter paid $885 for release of all damage, both 
personal injuries and property damage, 
growing out of the accident. Several 
months later, on the insurer presenting its 
subrogation claim to the Pepsi-Cola Com- 
pany, the latter advised that it had made 
full settlement without any knowledge of 
Smith’s settlement with the insurer, and 
suggested that the insurer make claim 
against Smith. Smith, however, replied that 
he had not received any settlement for 
damages to the automobile, that the $885 
was paid to his wife for personal injuries, 
and that he received no part of it. The 
trial court found against Smith for the 
amount claimed, but found the Pepsi-Cola 
Company, “not guilty”. The.insurer ap- 
pealed from the judgment against Smith 
only. It was held that there was no prop- 
erly authenticated evidence that Smith ever 
made a settlement with the Pepsi-Cola Com- 
pany. A letter from the Company to the 
insurer advising the latter of the settlement 
made with Smith was hearsay and improp- 
erly admitted. The purported release show- 
ing payment of $885 was improperly 
admitted in evidence because its execution 
had not been proven. For this reason the 
judgment as to Smith was reversed and 
the case remanded for another trial. Since 
no appeal was prosecuted from the judg- 
ment in favor of the Pepsi-Cola Company, 
that part of the judgment was affirmed.— 
Smith, apppellant v. Pacific Fire Insurance 
Company. Texas Court of Civil Appeals, 
Eastland. January 21, 1944. 20 CCH Av- 
TOMOBILE CASES 568. 


Penn J. Jackson, Cleburne, Tex., for appellant. 
Y. W. Holmes, Comanche, Tex., for appellee. 
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TRANSPORTATION CLAUSE v. 
COLLISION CLAUSE 


(ARKANSAS) 


e Truck running off ferry 
Collision or sinking 





Jones’ truck and trailer pulled onto the 
ferry to cross the White River and when the 
driver of the truck applied his brakes, the 
stakes holding the ferry to the bank pulled 
up and released the ferry which then drifted 
out into the river. The apron on which 
the rear wheels of the truck were resting 
broke, so that as the ferry continued to drift 
out into the river the tractor went into the 
river pulling the truck in after it. Jones’ policy 
in one paragraph covered collision under a 
$100 deductible clause. No deductible pro- 
vision applied to another paragraph pro- 
viding coverage against loss “by stranding, 
sinking, burning, collision or derailment of 
any conveyance in or upon which the automo- 
bile is being transported on land or on 
water.” The plaintiff had judgment below, 
and the appellant argued for reversal that 
when the truck was precipitated into the 
water and landed at the bottom of the river, 
there was a collision under the policy. It 
was held that the collision clause did not 
apply, and that the judgment for the full 
amount of the damage without deduction 
was proper and so was affirmed.—The 
Liverpool & London & Globe Insurance 
Company, Ltd. v. Jones. Arkansas Su- 
preme Court. May 8, 1944. 20 CCH Auto- 
MOBILE Cases 825. 


Verne McMillen, for appellant. 
Claude M. Erwin, for appellee. 


VALIDITY OF RELEASE 


(CALIFORNIA) 


@ Release of all claims 
Fraud of adjuster 


Telling the plaintiff that the defendant’s 
policy was voided by their permitting an 
unlicensed driver to drive their truck, the 
adjuster for the defendant’s liability insurer 
got the plaintiff to sign a full release of all 
claims, and to accept a demand draft “in full 
settlement of all claims.” He told the 
plaintiff that the settlement was for his loss 
of wages only, and would not prevent plain- 
tiff’s suing the defendant for other expense 
and loss. Plaintiff’s loss of wages was $575. 
His other special damages alone amounted 
to over $1200. When he sued the defendant 
for his damages exclusive of loss of wages, 
the defendant pleaded the general release. 
It was held that because of the fraud and 
undue influence in obtaining the release, it 
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was not a bar to plaintiff's action. —Muir v. 
Cheney Bros., Incorporated, et al., appel- 
lants. California District Court of Appeal, 
Fourth District. April 24, 1944. 20 CCH 
AUTOMOBILE CASEs 820. 


WORKMEN’S COMPENSATION ACT 


(ILLINOIS) 


@ Wilful and wanton misconduct 
Bar of Workmen’s Compensation Act 


While the plaintiff Kenney was driving his 
employers truck on business, it was in- 
volved in a collision with a truck owned by 
the defendants Mozin and Gold, and driven 
in the course of business by their employee, 
the defendant Caplan. The defendants 
pleaded that since both plaintiff and defend- 
ants were under the Workmen’s Compen- 
sation Act this common law action would 
not lie. The trial court sustained this de- 
fense as to the defendant owners, but over- 
ruled it as to the defendant Caplan. The 
jury answered a special interrogatory in the 
affirmative, that the defendant Caplan was 
guilty of wilful and wanton misconduct. 
Judgment for the plaintiff followed, and on 
appeal it was sought to sustain the judg- 
ment on the theory that “Judgment in tort 
based upon a special finding of the jury 
of malice is a separate and distinct recovery 
with separate and distinct remedies from an 
ordinary judgment in tort’, and that the 
provisions of the Workmen’s Compensation 
Act barring a common law right of recovery 
in the present state of facts, barred only a 
recovery based on negligence, and not one 
based on wilful and wanton misconduct. 
It was held that no provision of the Work- 
men’s Compensation Act excludes from its 
operation a person whose wilful and wan- 
ton misconduct causes injury to another. 
Therefore the judgment for plaintiff was 
reversed.—Kenney v. Mozin et al. d. b. a. 
G. & M. Hardware and Paint Store, Caplan, 


agency. 
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appellant. Illinois Appellate Court, First 
District. May 1, 1944. Released May 15, 
1944. 20 CCH AvTOMOBILE CAsEs 796. 


WORKMEN’S COMPENSATION 
SETTLEMENT 


(ILLINOIS) 


© Tortfeasor’s liability 
Right of election 
Statute cited 


An administratrix brought an action against 
the Taylor Trucking Company to recover 
for the death of her decedent, who was 
struck and killed by a truck owned and 
operated by the company. The action was 
dismissed on the trucking company’s motion 
after a showing that the administratrix had 
received a settlement from the decedent’s 
employer as a result of filing an application 
for adjustment of compensation with the 
Industrial Commission. Under the Illinois 
statute, if the injuries resulting in the death 
arose in the course of the decedent’s em- 
ployment, the Workmen’s Compensation Act 
was applicable, all the parties were bound 
by it, and plaintiff would have had no claim 
against the tortfeasor, since no right of 
election is permitted. Therefore, the review- 
ing court declared that the administratrix 
should have been permitted to show, if she 
could, that the accident did not arise in the 
course of the decedent’s employment, not- 
withstanding her claim to the contrary be- 
fore the Industrial Commission, and that the 
question was one which should have been 
submitted to a jury for determination rather 
than being decided on motion.—Rehula, 
Admx., appellant v. Bessert et al., d. b. a. 
Taylor Trucking Co. Illinois Appellate 
Court. April 3, 1944. Released April 18, 
1944. 20 CCH Automosite Cases 486. 


Louis M, March, for appellant. 
Donald M. Roche, for appellees. 


Contract of Insurance With School Board— 
Member Interested in Contract 


The Education Code of California provides that, “No member of the governing 
board of any school district shall be interested in any contract made by the board 
of which he is a member.” Therefore a contract of insurance with the governing 
board of a school district is illegal when a member of the governing board of 
the district belongs to an association from which he receives a percentage of all 
premiums, written by any member of the association, on insurance for any public 


—Opinion of the California Attorney General, 


May 7, 1944 
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Fire and Casualty 


IN THE CURRENT PARADE OF oy-WY AM 


TIME LIMITATION FOR BRINGING 
SUIT: 


EXPLOSION POLICY: 
Bursting radiator (Tex.) 


SOLE OWNERSHIP: 
Title through slave (Tenn.) 


STOCK OF MERCHANDISE: 
Inspection by insurer (Fla.) 


page 365 
page 365 


page 367 
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EXPLOSION POLICY 


(TEXAS) 


e Bursting radiator 
Meaning of explosion 


The plaintiff in his suit on an explosion 
policy pleaded that he was away from his 
home from about December 1, 1941 to about 
January 8, 1942, and 


“upon his return he found that there had been 
an explosion, or explosions, of some kind by 
which some of the radiators connected to and 
constituting a part of the hot water circulating 
system, had been shattered, broken, and parts 
thereof had been hurled across rooms of said 
house and water had leaked out, or had been 
blown out therefrom and frozen upon the walls, 
floors, stairs and ceilings of said house, causing 
the damage, * * *. * * * that the explo- 
sion, or explosions * * * were of a violent 
nature and were internal explosions from with- 
in outward, and hurling portions of said heat- 
ing system away from and out of the said 
radiators and hurling portions of the iron of 
which it was composed, to two to fifteen feet 
across the room, or rooms in which the same 
were located, and that the origin of said explo- 
sion, or explosions, is unknown to plaintiff and 
he is unable to plead any more definitely the 
kind, character, cause or origin of said explo- 
Sions or the force or forces causing said explo- 
sions, or how the same were produced, but 
alleges that the explosions which actually took 
place and caused the damages herein com- 
plained of were explosions within the meaning 
of the term explosion as used in the policy * * * 


and came within the purview of the contract, 
** et 


The defendant’s motion to dismiss urged 
that it was not able to prepare its defense 
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Fire policy—Estoppel (Cal.) page 368 
VEXATIOUS DELAY: 

Specific demand (Mo.) 
WIND DAMAGE: 


Foreseeability (La.) 
Proximate cause (Mo.) 


page 366 


page 368 
page 367 
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since the kind, character, cause and origin 
of the explosion were not pleaded. The 
court said that it can easily be inferred 
from the season of the year, the presence of 
water and ice, and the absence of the 
family, that what happened was that the 
water in the radiators and pipes froze, and, 
in the process of freezing, expanded so as 
to burst the pipes, and this resulted in 
the water damage. The word “explosion” 
has no fixed and definite meaning. The 
term is to be construed in its popular sense, 
as understood by ordinary men. Some au- 
thorities make “explosion” synonymous 
with “bursting”. Whether the circumstances 
pleaded by the plaintiff, if proven, were the 
result of an explosion, is an issue that must 
be submitted to a jury. Therefore the 
defendant’s motion to dismiss was over- 
ruled. Bower v. Aetna Insurance Company. 
United States District Court, Northern Dis- 
trict of Texas, Dallas Division. May 1, 1944. 
5 CCH Fire ann CAsuatty CAsEs 181. 

J. L. Goggans, D, A. Frank, Dallas, Tex., for 
plaintiff. 

R. T. Bailey, Dallas, Tex., for defendant, 


SOLE AND UNCONDITIONAL 
OWNERSHIP 


(TENNESSEE) 


@ Chain of title through slave 
Slave as illegitimate 





Shades of slavery, Abraham Lincoln, and 
the Emancipation Proclamation! 


FIRE AND CASUALTY 





R. D. Black, a colored man, was born in 
the state of Tennessee, on October 4, 1863. 
His father was Moses Jackson, his mother 
Charity Coleman, and both were born in the 
state of Tennessee. Black owned a house 


and lot in Nashville, Tennessee. Medora 
Black, his wife. owned a small lot which 
adjoined the lot of her husband. When 
Black died in 1914 the deeds to these two 
lots were placed on record, and the widow, 
Medora Black built a five or six room sub- 
stantial house on the lot that her husband 
had owned. She paid for the house by 
taking in washing and ironing. After the 
death of R. D. Black, Medora Black mar- 
ried James H. Brien and lived with him un- 
til her death in 1932. By her will she 
devised the real estate to her husband, 
James H. Brien, provided he did not marry 
again, and at his death the property to re- 
vert to her two cousins. Brien remarried, 
and after a law suit was instituted surren- 
dered possession of the property to the 
cousins, who claimed under the will of 
Medora Black Brien. They insured the 
property against fire, with the defendant 
insurer. The policy provided that it should 
be void “if the interest of the insured be 
other than unconditional and sole owner- 
ship; or if the subject of insurance be 
a building on ground not owned by the in- 
sured in fee simple.” The house burned 
while this policy was in force. The insurer 
denied liability on the ground that the in- 
sureds were not the sole and unconditional 
owners. 


The basis of this defense was that on the 
death of R. D. Black, the real estate de- 
scended by operation of law to Black’s 
brothers and sisters. To combat this the 
plaintiffs filed an amendment to their bill 
in which they set up “that R. D. Black was 
a negro born in slavery in the State of 
Tennessee, and of slave parents, and that 
therefore with respect to property rights 
was illegitimate, and at the time of his 
death intestate and without issue, his real 
estate vested in fee simple in his widow, 
Medora Black”. The insurers, appealing 
from a decree for the complainants, claimed 
that the amendment should not have been 
allowed; that the original bill in alleging 
that R. D. Black “died without leaving 
heirs, and therefore his land descended to 
his widow”. was equivalent to a claim that 
inheritance from R. D. Black was under the 
statute relating to inheritance from legiti- 
mate persons, and so was inconsistent with 
the amendment, etc. 


The court held that the chancellor prop- 
erly allowed the amendment; that the 
amendment in alleging that R. D. Black 
was illegitimate was not the taking of a 
position inconsistent with that taken in 
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the original bill—both sought to establish 
complainants as the sole and unconditional 
owners of the property; and this the evi- 
dence showed them to be. There is a 
presumption that a negro who was born in 
a slave state prior to the abolition of slav- 
ery was a slave. R. D. Black was born 
in 1863, in Tennessee, of Moses Jackson 
and Charity Coleman, both slaves. Slaves 
were emancipated in Tennessee in 1865. 
Persons born of parents while in a state 
of slavery are illegitimate. There was no 
capacity to contract, so there could be no 
lawful marriage in such cases. Where an 
illegitimate person dies in this state intes- 
tate without issue his real estate descends 
to his widow and she takes the title thereto 
in fee simple. It does not go to his col- 
lateral heirs. Therefore Medora B'ack 
legally inherited the land through her hus- 
band; and the complainants properly took 
through the will of Medora Black, so as to 
constitute them sole and unconditional own- 
ers. Phoenix Insurance Company, appel- 
lant v. Jordan, et al. Tennessee Court of 
Appeals, Middle Section at Nashville. April 
29, 1944. 5 CCH Fire Anp CAsuaALty CASES 
158. 


J. G. Lackey, for appellant. 
Cecil Sims, J. Vaulx Crockett, for appellees. 


VEXATIOUS DELAY 


(MISSOURI) 


@ Theft policy 
Loss of mink coat 
Demand by insured for specific sum 


On the plaintiff’s telling him that she had 
consulted an attorney, and that she wanted 
a definite “yes or no” answer on the au- 
justment of her mink coat robbery loss, the 
adjuster told her: “she couldn’t collect the 
money, but the company was willing to 
adjust it on the proper basis” and to “go 
ahead and sue”. She had paid $120000 
for the coat, although it was originally 
priced to her at $1800.00. She had had it 
for several years, had worn it very little, 
and at the time of the robbery she was of 
the opinion that its value was $1500. She 
told these facts to the adjuster for the de- 
fendant insurer. She called him by tele- 
phone on the average of once each week 
for the next three months and inquired if 
he had any report to make or any informa- 
tion for her regarding the coat. Each time 
he informed her that “they were still investi- 
gating”. Finally she went to the adjuster’s 
office, and he told her he had nothing 
definite for her. 

“I said I thought I had waited quite some time 
now; that at least three months or more had 
elapsed; and that my attorney told me to come 
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up and get a yes or no answer, that I was 
entitled to that.”’ 


When informed that she had consulted an 
attorney, the adjuster stated, “you wouldn’t 
dare sue us, we are still investigating for 
you, ... If you have an attorney go ahead 
and sue.” She did not demand any specific 
sum of money because “we never got to 
that,” but she considered that the adjuster 
had refused to do anything about the mat- 
ter and she filed suit shortly thereafter. 
The adjuster testified that when she called 
and he asked her “what her ideas were”, she 
said she wanted $1500. He told her she 
“couldn’t collect the money, but the com- 
pany was willing to adjust it on the proper 
basis.” In addition to a verdict for $1300 
damages for the coat, $75 was awarded for 
vexatious refusal to pay, and $250 attorney’s 
fees. The insurer appealed and charged 
error in the submission to the jury of the 
issue of vexatious delay, and attorney’s fee 
“in the absence of any demand for a specific 
sum prior to the filing of suit.” The court 
held that the issue of vexatious delay was 
properly submitted to the jury. The plain- 
tiff had, in her proof of loss, placed the 
value of the coat in excess of the face of the 
policy. Referring to the adjuster’s state- 
ment that he told her she “couldn’t collect 
the money, but the company was willing 
to adjust it on the proper basis” and his 
statement telling her to “go ahead and sue”, 
the court said that a refusal to pay insur- 
ance without giving a reason, constitutes 
evidence of vexatiousness. Moore v. Con- 
necticut Fire Insurance Company, appellant. 
Kansas City Court of Appeals, Missouri. 
May 8, 1944. 5 CCH Fire anp CAsuALty 
Cases 179. 

Roy W. Rucker, Kansas City, Mo., for appel- 
lant. 

John J. Robison, Maysville, Mo., Calvin & Kim- 
brell, Kansas City, Mo., for respondent. 


STOCK OF MERCHANDISE 


(FLORIDA) 


@ Fire loss 
Prior inspection by insurer 





Elliott dealt in new and used parts of 
motor vehicles and automobile tires at 
Pahokee, Florida. The two defendant com- 
panies insured his stock of merchandise, in 
two policies of $5000, each. Before issuing 
the policies the defendants had their agents 
inspect the building and carefully check the 
merchandise of every kind and then issued 
the policies. The plaintiff’s warehouse and 
contents, the new and second-hand motor 
vehicle parts, were wholly destroyed by fire. 
The insurers denied liability on the poli- 
cies, on the principal ground that the prop- 
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erty destroyed was not of the value claimed 
by the insured, i. e., the face value of the 
policies, but was in fact of a value of not 
more than $2500. The trial court’s judg- 
ment for the plaintiff was affirmed on ap- 
peal, since the insurers, before issuance of 
the policies, had fully inspected and care- 
fully checked the plaintiff's stock of mer- 
chandise. Queen Insurance Company of 
America, et al., appellants v. Elliott. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. April 20, 1944. 5 CCH Fire anp 
CASUALTY Cases 151. 


George J. Baya, O. D. Batchelor, Miami, Fla., 
for appellants. 

Charles A. Morehead, Miami, Fla., Newman T. 
Miller, West Palm Beach, Fla., for appellee. 


WINDSTORM DAMAGE 


(MISSOURI) 


@ Falling roof 
Damage to household furniture 


The United States Weather Bureau, located 
forty-four blocks west and twenty blocks 
north of the plaintiff's house, showed by its 
instruments a maximum wind velocity of 40 
miles per hour on June 25, 1942, of 31 miles 
per hour on June 26th, and of 14 miles per 
hour on June 27th, the day of the occur- 
rence. The petition of the plaintiff alleged 
that on June 27, 1942, while the policy was 
in force, his furniture was damaged as the 
direct result of a windstorm. 


“Eva Schaeffer, plaintiff's wife, testified that 
on Thursday morning, June 25, 1942, it was 
so windy it woke her up; that the ‘trees were 
just cracking against each other, and the wind 
kept them slamming and turning all that day 
and the following day’; that the wind was the 
highest on Thursday right after lunch, between 
one and two o'clock; that the winds were very 
unusual; that ‘everything was just blowing and 
everything was just roaring’; that on that day 
she noticed in the roof ‘cracking sounds like 
somebody taking sticks and just breaking them, 
and that just kept up and stopped for a couple 
of hours and started all over again’; and that 
she ‘thought it was the wind whipping, just 
swaying, and it would stop and start all over 
again’; that Friday, June 26th, was ‘another 
day almost exactly like the preceding one, and 
it just kept blowing and every time the wind 
blew the building would just start to crack’; 
that ‘the cracking sounded from the roof’; that 
it was very windy all day long; that on Satur- 
day, 27th, she started back to the back part 
of the house and got into the kitchen and ‘there 
was a great big sound, a big explosion, and 
just blew the whole roof off it sounded like, 
and plaster and brick and laths, started drop- 
ping down’; that ‘bricks and broken tile from 
the roof, and plaster and wood, and b'g pieces 
of black paper were blown into the house’; 
that this all happened about 10 or 10:30; that 
at that time ‘there was an awful strong wind’; 
that the highest wind on Friday was in the 
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morning between 7 and 8 o'clock; that on 
Saturday it was windy all day, but that the 
highest wind was between 9 and 10 o'clock.” 


The defendant claimed that the damage re- 
sulted from defective construction of the 
building, and that the roof slid down of 
its own weight. Plaintiff's expert testified 
that the collapse of the roof was caused by 
windstorm; that the high winds of Thurs- 
day and Friday weakened the roof to the 
extent that the winds not so high on Satur- 
day “finished the job”. The court held that 
whether the damage had resulted from 
windstorm was a jury question. The court 
rejected the defendant’s contention ¢ that 
since the plaintiff alleged that the wind- 
storm resulting in damage occurred on 
June 27th, that only the wind of that day 
can be considered in determining whether 
the damage resulted from windstorm. The 
allegation of the petition may not properly 
be construed to mean that the windstorm 
began and ended on the 27th; the true 
meaning is that on June 27th the furniture 
was damaged as the direct result of a 
windstorm. Moreover no timely objection 
was made at the trial to evidence concern- 
ing the high winds of Thursday and Friday. 
The judgment for the plaintiff was affirmed 
on remittitur. Schaeffer v. Northern As- 
surance Company, Limited, appellant. St. 
Louis Court of Appeals, Missouri. May 2, 
1944. 5 CCH Fire anp CASuALTy Cases 164. 
Noah Weinstein, B. Sherman Landau, 705 Olive 
St., Sam Levin, 506 Olive St., St. Louis, Mo., 
for respondent, 

Sievers & Reagan, 1515 Paul Brown Bldg., 
Franklin E. Reagan, 818 Olive St., St. Louis, 
Mo., for appellant. 


(LOUISIANA) 


@ Foreseeability 
Subrogation action 


The sudden wind blew an advertising sign, 
securely attached to a light post in front 
of the theatre, against the plate glass store 
front 20 feet away, striking it some three 
feet above the sidewalk and with a force 
sufficient to bend the angle iron support- 
ing the glass, at a right angle with another 
plate glass. A city police officer, standing 
on the street fifty feet away at the time, 
retired for shelter into a pool room from 
where he heard the crash. Immediately 
before the blow, it had not been raining, 
and there was no force in the wind what- 
ever. The store owner’s insurance company 
paid for the plate glass damage and, as 
subrogee, sued the theatre owner who 
owned the sign. It was held on appeal that 
the wind in question was of such unusual 
and intense velocity as is not ordinarily 
to be expected, and so was not forseeable 
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by the defendant. The trial court’s judg- 
ment for the plaintiff was reversed. Gen- 
eral Accident Fire & Life Assurance 
Corporation, Ltd. v. Latiolais, et al., appel- 
lants. Louisiana Court of Appeal, First 
Circuit. May 3, 1944. 5 CCH Fire anp 
CASUALTY CAsEs 176. 


A. Wilmot Dalferes, Lafayette, La., for appel- 
lants. 
Welton P. Mouton, Lafayette, La., for appellee. 


TIME LIMITATION FOR 
BRINGING ACTION 


(CALIFORNIA) 
e Fire insurance—Estoppel 


A fire insurance policy required the insured 
to submit preliminary proof of loss to the 
company within sixty days after the fire, 
gave the company twenty days after that 
to approve or disapprove the amount of 
loss claimed, and, in the event the amount 
was ascertained either by agreement or arbi- 
tration, it was payable within thirty days 
thereafter. The policy also contained a 
clause that no action on the policy would be 
sustained “unless begun within fifteen 
months next after commencement of the 
fire.” The fire loss occurred September 27, 
1939, the amount of the loss was agreed 
upon on December 22, 1939, and the first 
action was commenced on January 15, 1940. 
More than fifteen months after the fire loss 
occurred, the insurance company’s motion 
for nonsuit was sustained on the ground 
that the action had been prematurely 
brought because it was commenced before 
the expiration of thirty days after the loss 
was ascertained. The insured immediately 
started the present action, but the insur- 
ance company contended that the time 
limitation in the policy was controlling and 
that the action was barred. The Court of 
Appeal found the insured’s contention that 
the company was estopped from asserting 
this defense meritorious, but this court was 
of the opinion that no waiver or estoppel 
existed, that a literal compliance with the 
terms of the policy was essential, and that 
the insured’s contention that the fifteen 
month period did not commence until after 
the expiration of the preliminary period was 
without merit.—Bollinger, etc., appellant v. 
National Fire Insurance Company of Hart- 
ford, Connecticut. California Supreme 
Court. March 28, 1944. 5 CCH Fire AND 
CAsuALTYy CAses 123. 

Jack J. Miller, Bank of America Bldg., Stock- 
ton, Cal., Kenneth M. Johnson, 1 Powell St., 
San Francisco, Cal., for appellant. 

Lon & Levit, Merchants Exchange Bldg., San 
Francisco, Cal., for respondent. 
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Life, Health 
and Accident 


IN THE CURRENT PARADE OF CASES tuning 


BULLET AS A “VEHICLE”: 


Death from stray bullet (La.) page 369 


COLLUSION OF INSURED AND AGENT: 
False answers in application (Ark.) page 369 


INTEREST ON ACCRUED DISABILITY 
BENEFITS: 
Mental illness—Insurer’s readiness 


to pay (N. Y.) page 370 


KILLING OF INSURED BY BENE- 
FICIARY: 


Incontestability clause (Ala.) page 370 


MILITARY SERVICE CLAUSE: 


Death during furlough (S. C.) page 371 


MISSTATEMENT OF AGE: 
Insurer’s recovery from beneficiary 


(N .Y.) page 371 


eee 


BULLET AS A “VEHICLE” 


(LOUISIANA) 


e Accidental death 
Stray pistol bullet 
Travelers and pedestrian policy 


While walking in the vicinity of Bolivar and 
Paydras street in New Orleans John Rose 
was accidentally killed by being struck by 
a pistol bullet. The plaintiff as beneficiary 
of a “travelers and pedestrian policy” on his 
life sued the insurer claiming that the bullet 
which killed John Rose was a “vehicle” 
within the meaning of the clause of the 
policy covering death, 

‘“‘by being struck by actually coming in physical 
contact with some object loaded on or attached 
thereto, or some object struck and propelled by 
said vehicle, which is being propelled by... 
compressed air . . ., while the insured is walk- 
ing or standing on a public highway @ 
The plaintiff contended that the bullet was 
a “vehicle” within the meaning of the above 
clause, because it was “propelled from the 
gun by compressed air following the ex- 
plosion of the firing of the gun”. The court 
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PRESUMPTION OF DEATH FROM 
ABSENCE: 
Insured’s wandering disposition 
(Tenn.) page 371 


PROOF OF DEATH: 


Insured’s ship torpedoed (La.) page 372 
RELEASE OF DOUBLE INDEMNITY: 
Mental condition at time of ap- 
plication (Tenn.) page 372 
SCARE BY SUBMARINE WARNING: 
Aggravation of heart disease as 
“bodily injury” (Md.) page 372 
SUICIDE EXCLUSION: 
“Self-destruction, sane or insane” 
({11.) page 373 


SUICIDE WHILE INSANE: 


Jump from window—Intent (Ga.) page 373 


Tee HH POODLE 


rejected this contention, saying that novelty 
was its only merit; and that “the kind of 
vehicle comprehended by the terms of the 
policy is one used for conveyance of objects, 
usually by means of wheels, such as horse 
drawn vehicles, automobiles, bicycles or 
even sleds, but not bullets.” The trial court’s 
dismissal of plaintiff’s suit was affirmed. 
Scott, appellant v. Life & Casualty Insur- 
ance Company of Tennessee. Louisiana 
Court of Appeal, Parish of Orleans. May 
15, 1944. 9 CCH Lire Cases 1019. 

Peter G. Charbonnet, Jr., for appellant, 
Harold R. Cabral, for appellee. 


COLLUSION OF INSURED AND AGENT 


(ARKANSAS) 


@ False answers in application 
Insured medical examiner 
for insurer 





Doctor Routon was the local medical ex- 
aminer for the defendant company. He had 
high blood pressure, and had been examined 
and rejected for a commission in the United 
States Army because of it. As medical ex- 


AND ACCIDENT 





aminer for the insurance company he knew 
that it was necessary to send a urine speci- 
men to the home office for any applicant 
giving a history of hypertension (high blood 
pressure). The local agent of the company 
filled out Doctor Routon’s application for 
life insurance and answered that the doctor 
had no disease of the heart, that he had not 
had occasional health examinations, and that 
no impairments of his health had ever been 
found. Four months after issuance of the 
policy to him, the insured died, as a result 
of a cerebral hemorrhage caused by hyper- 
tension. The insurer (who, it was admitted, 
would not have issued the policy if it had 
known that Dr. Routon had high blood 
pressure) denied liability on the ground of 
false and fraudulent statements in the ap- 
plication as to the insured’s health. The 
plaintiff met this by contending that Dr. 
Routon made truthful answers to the de- 
fendant’s local agent, but that the latter 
wrote false answers, knowing that the 
doctor was not an insurable risk, and that 
the defendant was bound by the agent’s 
knowledge. The court held however, that 
the plaintiff could not recover; that Dr. 
Routon either concealed the information, as 
to his having high blood pressure, from the 
agent or colluded with him to conceal it 
from the insurance company. Dr. Routon 
knew that he had high blood pressure, and 
(as defendant’s medical examiner) he knew 
that he was uninsurable without submitting 
a urine specimen, etc. Thus he was guilty 
of fraud or of fraud and collusion. There- 
fore the judgment for the plaintiff was re- 
versed. Aetna Life Insurance Company v. 
Routon. Arkansas Supreme Court. April 
17, 1944. 9 CCH Lire Cases 958. 


Seth C. Reynolds, Owens, Ehrman, & McHaney, 
for appellant. 


Head & Shaver, for appellee. 


INTEREST ON ACCRUED DISABILITY 
BENEFITS 


(NEW YORK) 


e Mental illness of insured 
Insurer’s readiness to pay 





The insured was disabled, by manic depres- 
sive psychosis, depressed type. He was 
totally disabled from September 27, 1935 to 
July 20, 1943. After learning of his dis- 
ability the insurer advised the plaintiff's wife 
that an incompetency proceeding should be 
commenced so that a committee might be 
appointed so that the insurer might make 
the monthly disability payments as they 
came due. However the wife’s attorney 
wrote that “it is our belief that if a com- 
mittee is appointed for Mr. Gray at this 
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time, it may have a very unfavorable reac- 
tion upon him”. Later the attorney re- 
quested the defendant to withhold any 
money which had accrued, because the ap- 
pointment of a committee would involve 
“too much expense”. Before the commence- 
ment of suit the insurer tendered to the in- 
sured (who had now recovered) full 
payment of all disability payments which 
had accrued and paid them into court, but 
refused to pay interest on the accrued pay- 
ments, as claimed by the insured. The trial 
court granted the plaintiff's motion for 
summary judgment for the interest claimed. 
On appeal this judgment was reversed since 
the insurer was at no time in default, was 
ready and willing to pay the disability bene- 
fits as they became due, but it could not in 
fairness to itself and its policy holders, 
have made payment to an unauthorized per- 
son. There was no duty on the insurer to 
take steps leading to the appointment of a 
committee, particularly where, as_ here, 
plaintiff's wife and her attorney had notified 
the defendant that the appointment of a 
committee might have an unfavorable effect 
upon the plaintiff—Gray v. The Prudential 
Insurance Company of America, appellant. 
New York Supreme Court, Appellate Divi- 
sion. May 5, 1944. 9 CCH Lire Cases 974. 
Merwin F. LeVine, Weit & Goldman, for appel- 
lant. 


J. Norman Lewis, James P. Durante, Leo J. 
Bondy, for respondent. 


KILLING OF INSURED BY BENEFICIARY 


(ALABAMA) 


@ Incontestability clause 
Beneficiary convicted of 
manslaughter 


Holding that “No insured ever intended to 
accumulate a death benefit for one who 
murdered him”, a right of recovery was de- 
nied to the plaintiff beneficiary, who had 
previously been indicted, tried and convicted 
of manslaughter in the first degree in the 
killing of the insured, and was serving a 
sentence in the penitentiary for the crime. 
The plaintiff relied on the clause making the 
policy incontestable one year from its date 
of issue. However the court held that “no 
incontestability clause can invest the benefi- 
ciary who has feloniously slain the insured 
with the right to recover the death benefit.” 
Protective Life Insurance Company et al., 
Appellants v. Linson. Alabama Supreme 
i April 29, 1944. 9 CCH Lire Cases 


Cabiness & Johnston, First National Bank Bldg., 
Birmingham, Ala., for appellants. 


William Conway, Massey Bldg., Birmingham, 
Ala., for appellee. 
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MILITARY SERVICE CLAUSE 


(SOUTH CAROLINA) 


e Death of insured on furlough 
Risk peculiar to military service 





While home on furlough the insured, a 
soldier in the Army of the United States, 
was killed in an automobile accident. Suit 
was brought to recover the double indemnity 
accidental death benefit. The policy limited 
to the net reserve on the policy, liability for 
accidental death if death results while the 
insured is in military or naval service in 
time of war, and required the insured to 
obtain a permit and pay an extra premium 
if in service. The insured neither obtained 
a permit nor paid an extra premium, The 
court held that double indemnity was rightly 
recovered by the plaintiff; that the failure 
of the insured to obtain a permit and pay 
the extra premium would reduce the in- 
surer’s liability only in case the insured’s 
death should result from a risk peculiar to 
the military service. For this reason the 
judgment of the trial court was affirmed. 
Young v. Life & Casualty Insurance Com- 
pany of Tennessee, appellant. South Caro- 
lina Supreme Court. March 15, 1944. 9 
CCH Lire Cases 947. 


N, A. Turner, Columbia, S. C., for appellant. 
T. P. Taylor, Columbia, S. C., for respondent. 


MISSTATEMENT OF AGE 


(NEW YORK) 


e Insurer’s recovery from beneficiary 
Fraud of insured 





Does a “woman’s privilege” to misstate her 
age, extend to her application.for life insur- 
ance? Minnie Bradbrook in applying to the 
plaintiff company for insurance stated her 
age to be 46 years, and born on March 18, 
1877, when in truth, she was born March 
18, 1861 and was then 62 years of age. On 
her death the plaintiff paid the beneficiary 
the death benefit, and did not until after- 
ward discover the misstatement of age. It 
then sued the beneficiary to recover the 
difference between the amount of insurance 
the premiums would have paid at the cor- 
rect age and the sum which it actually paid 
to the beneficiary—a difference of $9,934.81. 
A jury found for the plaintiff insurance com- 
pany. On appeal, however, it was held that 
no fraud on insured’s part in procuring the 
contract was established, and that in the ab- 
sence of fraud, an insurer which executes 
its contract by payment of the amount 
specified in a policy cannot later recover 
such payment or any portion of it, on the 
ground that it subsequently has discovered 
facts which would have justified it in with- 


holding the payment. The dissenting opinion, 
holding that the issue of fraud had been sub- 
mitted to the jury and decided in favor of 
the plaintiff, said: “It strains credulity be- 
yond the breaking point to ask one to be- 
lieve that a woman who on application for 
insurance misstates in writing both her age 
and date of birth by sixteen years did so 
inadvertently To reverse the jury’s 
finding can have no other effect than to en- 
courage the type of fraud here established, 
the unjust enrichment of beneficiaries who 
profit thereby, and discrimination against 
other life insurance policy holders in viola- 
tion of law.”—New York Life Insurance 
Company v. Veit, et al., Exrs., appellants. 
New York Supreme Court, Appellate Divi- 
sion, First Department. May 5, 1944. 9 
CCH Lure Cases 971. 

Walter L. Post, Harlan S. Perrigo, for appel- 
lants. 


Ear] S. MacArthur, Ferdinand H. Pease, for re- 
spondent. 


PRESUMPTION OF DEATH 
FROM ABSENCE 


(TENNESSEE) 


e When presumption unwarranted 
Wandering disposition of insured 


Gussie Taylor, a colored woman 24 years of 
age, while temporarily staying with her aunt 
in Chattanooga in July of 1925, was issued a 
policy of insurance on her life, naming the 
aunt as beneficiary. After staying with her 
aunt for 2 or 3 months she left, saying that 
she intended to go to Empire, Alabama, and 
she was never afterwards heard from. Be- 
fore issuance of the policy she had no fixed 
place of abode, was of a nomadic and 
vagrant disposition, and was greatly ad- 
dicted to the use of alcohol. She was ab- 
sent for long periods of time during which 
she did not correspond with her family, and 
during which-they did not keep track of her. 
Her mother, who lived for five years after 
Gussie’s disappearance, had grown so ac- 
customed to her daughter being away and 
unheard from that she made no effort to 
locate her. The court held, in view of the 
insured’s unstable and wandering disposi- 
tion, the absence of close family attachment 
or fixed place of abode etc., that no pre- 
sumption of death from her absence for 
seven years was justified. Curry, Admx., 
et al., appellants v. Metropolitan Life In- 
surance Co. Tennessee Court of Appeals. 
April 15, 1944. 9 CCH Lire Cases 936. 

N, A. Cobb, Chattanooga, Tenn., for appellant 
Frances E, Curry, Admx. 


Thomas, Folts & Brown, Chattanooga, Tenn., 
for appellee. 
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PROOF OF DEATH 


(LOUISIANA) 


e Insured’s ship torpedoed 
Circumstantial evidence 





The S. S. Sixeola was torpedoed on June 12, 
1942, and twenty-nine members of its crew 
(including plaintiff's father) were lost, and 
have since not been heard from. The plain- 
tiff, beneficiary of a $500 industrial life in- 
surance policy on the father’s life, brought 
suit on the policy and recovered a judgment. 
The insurer, on appeal, challenged the suffi- 
ciency of the proof of the death of the in- 
sured. The United States Coast Guard 
notified the insured’s wife by telegram on 
June 25, 1942 that the insured was reported 
missing; and later wrote her that, “Due to 
the length of time and the circumstances of 
the attack” her husband was presumed 
lost. The Maritime War Emergency Board 
found, after an investigation that the miss- 
ing seamen who were on board the §S., S. 
Sixeola at the time of its sinking, were pre- 
sumably dead. The United States Treasury 
paid the war risk insurance benefit to the 
insured’s widow. However while testifying 
on the stand the insured’s wife said that on 
June 15th, she had received a letter from 
her husband written from Cristobal concern- 
ing which she said, “But I guess according 
to the telegram he was already dead when I 
received the letter.” On appeal it was held 
that this was not sufficient to require a re- 
mand of the case; that the circumstantial 
evidence is sufficient to justify the conclu- 
sion that the insured is dead. Death, like 
any other fact, may be proved by circum- 
stantial evidence. Wagner v. Supreme In- 
dustrial Life Insurance Co., defendant, 
appellant. Louisiana Court of Appeal, 
Parish of Orleans. May 1, 1944. 9 CCH 
Lire CASEs 952. 


Prowell & McBride, for appellee. 
Gill & Simon, John T, Charbonnet, for appellant. 


RELEASE OF DOUBLE INDEMNITY 


(TENNESSEE) 


e Application for disability benefits 
Mental condition of insured at 
time of application 


Encephalitis—a form of inflammation of the 
brain characterized by extreme drowsiness or 
lethargy, sometimes followed by stupor or pa- 
ralysis. Also called lethargic encephalitis or 
sleeping-sickness.—New Century Dictionary. 





The insured in the summer of 1935 sud- 
denly became quite deaf and unsteady in 
gait. On discharge from the Mayo Clinic, in 
December, the diagnosis was “encephalitis”, 
that his deafness would be permanent, and 
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that his dizziness and headache resulted in a 
complete and permanent disability. The in- 
sured’s policy provided that application for 
total and permanent disability benefits would 
automatically cancel the double indemnity 
accidental death benefit. The insured was 
sick for over three and a half years, when 
he made application for total and permanent 
disability benefits which were granted by 
the insurer (but no payments made because 
not due until the succeeding premium date). 
After the granting of such benefits, the in- 
sured was killed when the automobile which 
he was driving collided with a train. Suit was 
brought for the double indemnity accidental 
death benefit, on the theory that the insured 
was of unsound mind and not capable of enter- 
ing into a valid contract when he made appli- 
cation for the disability benefits. It was shown 
that during his illness the insured, not- 
withstanding his handicap, managed his 
farmlands successfully and never made a 
serious mistake or a disadvantageous busi- 
ness deal; he negotiated loans from banks 
to obtain money with which to carry on his 
farm operations; kept a regular checking 
account at the bank, and did all this in an 
orderly and efficient manner. He was a 
member of the county court at the time of 
his death, and had occupied that office dur- 
ing the entire period of his illness. The 
court concluded from these circumstances 
that the insured had sufficient mentality to 
understand what he was doing, and to real- 
ize the consequences of his act in applying 
for disability benefits, and thus waiving the 
provision for double indemnity for acci- 
dental death. Caldwell v. Kentucky Home 
Mutual Life Insurance Company. Tennessee 
Supreme Court. May 6, 1944. 9 CCH Lire 
CAsEs 966. 


SCARE BY SUBMARINE WARNING 


(MARYLAND) 
e@ War risk insurance 
Aggravation of heart disease as 
“bodily injury” 
Ninety day limitation 


A colored merchant seaman, a cook aboard 
the “Arlyn”, after his discharge for a seri- 
ous heart ailment, and after hospitalization, 
returned to his home in Baltimore in June 
or July 1942 and while there told his wife 
and two daughters that, nearly two months 
ago, “while the Arlyn was at sea in a con- 
voy, a submarine alarm was sounded on the 
vessel, after word had been received that 
another ship in the convoy had been sunk 
by a submarine . . . this ‘badly scared’ him 
and he felt a sinking sensation as if his heart 
had dropped into his stomach, and he col- 
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lapsed and was taken to his bunk by . 
other members of the crew and was com- 
pletely disabled from that time until he was 
discharged from the ship at Tampa on May 
19, 1942”. He died in September 1942, and 
his wife made claim for his death under the 
war risk group policy covering the crew, 
which provided insurance “against loss of 
life . . . directly occasioned by men of war, 
etc. .. . and other warlike operations”; also 
that it “does not cover illness or disease of 
any kind ... nor any disability due to or 
arising from mental and/or nervous disease” ; 
and that, “Indemnities referred to above are 
payable, provided loss results directly and 
exclusively from bodily injuries, within 90 
days from the date of the accident.” In 
denying recovery under the policy the court 
held that the insured’s statement to his 
family was not admissible to prove the fact 
of his being scared, since it was made al- 
most two months after the occurrence and 
was unconfirmed by any other evidence; 
that in any case, even if the statement were 
admitted, there would be no evidence that 
the “bad scare” caused his death or ma- 
terially contributed to it; his death did not 
occur within 90 days of the occurrence; and 
the weight of the evidence shows that his 
death was due to disease and not to a war 
risk. Gadsden v. United States of America, 
et al. United States District Court, Dis- 
trict of Maryland. January 25, 1944. 9 
CCH Lire Cases 975, 

Sidney Hillman, Munsey Bldg., Baltimore, Md., 
for libelant. 


3ernard J. Flynn, U. S. Atty., C. Ross McKen- 
rick, Asst. U. S. Atty., Post Office Bldg., Balti- 
more, Md., for respondent. 


SUICIDE EXCLUSION 


(ILLINOIS) 


e “Self-destruction, sane or insane” 
Jump from hospital window 





About fourteen feet from the base of the 
hospital wall, the insured was found dead 
on the sidewalk beside the hospital in which 
he was a patient. His head was crushed. 
The death certificate showed that he died of a 
crushing injury to the head as a result of a 
fall or jump from an archway window on 
the third floor of the hospital. When found 
he was dressed in his hospital nightgown. 
The insured’s sister sued as beneficiary to 
recover double indemnity accidental death 
benefits, which suit the insurer resisted un- 
der the policy exclusion of double indemnity 
in case of “self-destruction, whether sane or 
insane”. The insured was shown to have 
been in a very depressed mental condition, 
and in despair of recovering his health or 
returning to work. A professor of mathe- 





matics testified that the force necessary to 
throw the body to the position in which it 
was found would be equivalent to a standing 
broad jump of four feet four inches; that 
when the body hit the pavement it would be 
travelling at thirty miles an hour, and when 
it hit and there was a crushing injury to the 
head there would be no bounce. Although 
two juries had found a verdict for the plain- 
tiff, the court on appeal found the verdict 
to be against the manifest weight of the 
evidence on the controlling question of 
whether the insured’s death resulted from 
self-destruction, and so reversed and re- 
manded the case for a new trial. Hill v. 
New York Life Insurance Company, ap- 
pellant. Illinois Appellate Court, First Dis- 
trict. April 6, 1944. Released April 25, 1944. 
9 CCH Lire Cases 950. 

Scott, MacLeish & Falk, for appellant. 


SUICIDE WHILE INSANE 


(GEORGIA) 


e Jump from window 
Intention of self-destruction 
Hallucination 





Jumping from the sixth story window of a 
hotel, under an hallucination that he was 
escaping from imaginary enemies, the in- 
sured landed on the roof of another part of 
the hotel forty-three and one-half feet be- 
low, and was killed by the fall. Was this 
a suicide while insane under the policy 
provision limiting the insurer’s liability for 
suicide to the amount of the premiums paid? 
In order to come within this policy provi- 
sion was it necessary for the insured, though 
insane, to intend by the fatal act to accom- 
plish his self-destruction? What if, because 
of his insanity, he did not realize the fatal 
nature and consequences of his act, and 
committed it without even an insane purpose 
to take his life? Pointing out that ever since 
the question was first posed, it has been 
productive of judicial differences of opinion 
and dissents, the court’s majority opinion 
held that an intention to take his life, is 
required even where the insured at the time 
of the act is insane. A dissenting opinion 
held that since the insured did not fall, but 
jumped his act was the exercise of volition, 
and that under the terms of the policy he 
should be held accountable for his volun- 
tary act just as though he were sane. 
Christensen v. New England Mutual Life 
Insurance Company. Georgia Supreme 
Court. May 9, 1944. 9 CCH Lire Cases 
1007. 

Scott, Dunaway, Riley & Wiggins, John A. 
Dunaway, Atlanta, Ga., for appellant. 


Jones, Williams & Dorsey, Hugh M, Dorsey, 
Jr., Atlanta, Ga., for appellee. 
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= Personal Injury Cases “= 


=": Not Involving Policy =S>J 





Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF oF WAM nn nn mm 


COUNTY’S LIABILITY: 


Falling ice and snow (Pa.) page 375 
FALL ON BOWLING ALLEY: 

Liquid on floor (Minn.) page 374 
FALL ON BROKEN SIDEWALK: 

Notice to city engineer (Mont.) page 374 


FALL ON PAINTED SIDEWALK: 
Foreseeability of accident (Tenn.) page 375 


HOTEL FIRE—DUTY TO WARN GUESTS: 
Lessee’s liability—Death of guest 
(Tex.) page 375 


MALPRACTICE: 
Patient’s arm injured during appen- 


dectomy (Cal.) page 376 
Patient’s intestine severed during 
appendectomy (Colo.) page 376 


MALPRACTICE—Continued 
Treatment aggravating patient’s in- 
juries (Cal.) 
Unauthorized removel of Fallopian 
tubes during appendectomy 


page 377 


(Mo.) page 377 
Wrong diagnosis—Ruptured appen- 
dix (Cal.) page 378 


a INJURED—OVERHANGING 


Liability of owner, lessee, and 


municipality (Tex.) page 378 
PRODUCTS LIABILITY: 
Oil in bottled beverage (La.) page 379 


PROXIMATE CAUSE—FORESEEABILITY: 
Overflow from clogged culvert— 
Children drowned (Pa.) page 379 


VUNVUOOGSEACUONAUAUEESAATEAA UAE EA AARNE NUNN NNN ENAN NUNN 


FALL ON BOWLING ALLEY FLOOR 


(MINNESOTA) 


© Liquid on floor 
Constructive or actual notice 


Plaintiff was bowling in the defendant’s 
bowling alley. Plaintiff was right-handed, 
so he wore a rubber-soled shoe on his right 
foot and a leather soled shoe on his left 
foot. In throwing the ball he would run 
about three steps and slide on his left foot 
to give momentum to the ball. The place 
where he would slide was waxed or var- 
nished and very slippery. As he was taking 
his run he stepped into a watery or sticky 
substance on the alley floor, and when he 
undertook to slide his shoe stuck and he 
was thrown off balance and fell and in- 
jured himself. It was about 8:45 P. M. 
when he was injured. The alleys were all 
swept out at 6 P. M., and this would have 
disclosed the liquid. The previous after- 
noon some high school boys had told Vasi- 
cok, the man in charge of the alleys, that 
something had been spilled “back of the 
alleys”, but Vasicok interpreted this to 
mean, back of the settees, and he had 
looked there “and all over” and saw no 
liquid. It was held that there was an entire 


lack of evidence either that the moisture had 
been on the floor at the point in question 
long enough to charge defendant with con- 
structive notice, or that the defendant’s em- 
ployee in charge of the alleys had actual 
notice of it—Ackerman, appellant v. Motor 
Sales & Service Co. Minnesota Supreme 
Court. May 5, 1944. 10 CCH NEGLIGENCE 
Cases 855. 

F, J. O’Brien, Rochester, Minn., for appellant. 


Maugridge S. Robb, 715 Metropolitan Bldg., 
Minneapolis, Minn., James T, Spillane, Roches- 
ter, Minn., for respondent, 


FALL ON BROKEN SIDEWALK 


(MONTANA) 


© Notice to city 
Actual knowledge by city engineer 





Plaintiff sued the city of Butte for injuries 
sustained by him when he fell on a broken 
sidewalk within the city. The trial court 
directed a verdict for the city on the ground 
that plaintiff had failed to give notice of 
his injury to the city clerk. The plaintiff 
offered to prove that he had talked with 
the city engineer concerning the condition 
of the sidewalk in question, and that the 
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engineer had actual notice of the defect 
some weeks before the accident. A statute 
provided that before any city shall be liable 
for damages suffered by reason of any de- 
fective sidewalks it must be shown that 
the city had actual notice of such defect, 
and further provided that “The city clerk 
must make a permanent record of all such 
reported defects.” The court held that the 
statute did not require that notice could be 
given only to the city clerk; that the offer 
to prove actual notice to the city engineer 
should have been allowed. Andrews, plain- 
tiff, appellant v. City of Butte. Montana 
Supreme Court. April 21, 1944. 10 CCH 
NEGLIGENCE CASES 781. 


H. L. Maury, A. G. Shone, M. Baxter Larson, 
Butte, Mont., for plaintiff, appellant. 

P. E. Geagan, E, J. Foley, Butte, Mont., for 
defendant, respondent. 


FALL ON SLIPPERY PAINTED SIDEWALK 


(TENNESSEE) 


@ Pedestrian injured 
Foreseeability of accident 


Dr. Collins had painted the sidewalk in front 
of his house with green enamel paint. The 
plaintiff, Mrs. Osborn, while walking across 
it in a drizzling rain, fell and injured her- 
self. There was some testimony that the 
street was more slippery in front of the 
defendant’s house, where painted, than on 
the unpainted part of the street. However 
it was held that there was no “convincing 
or positive proof” that the walk was more 
slippery where painted; and that the de- 
fendants could not “reasonably have antici- 
pated that many months after this sidewalk 
had been painted such an accident and 
resulting injuries or a similar accident 
would happen to one using the sidewalk in 
the exercise of the proper degree of care 
under the circumstances.” A _ dissenting 
opinion held that there was evidence that 
the sidewalk was more slippery where 
painted; that whether or not this was fore- 
seeable by the defendants was a question 
for the jury; and that to determine this 
question as a matter of law (as the major- 
ity opinion did) was a violation of the con- 
stitutional guarantee of trial by jury.—City 
of Nashville, et al., plaintiffs in error v. 
Osborn. Tennessee Court of Appeals, 
Middle Section at Nashville. April 29, 1944. 
10 CCH NEGLIGENCE Cases 771, 

W. M. Fuqua, Nashville, Tenn., for plaintiff in 
error, Dr. R. J. Collins. 

W. C. Cherry, Nashville, Tenn., for plaintiff in 
error, City of Nashville. 

David M. Keeble, Walker & Hooker, Nashville, 
Tenn., for defendants in error. 


COUNTY'S LIABILITY FOR FALLING 
SNOW AND ICE 


(PENNSYLVANIA) 


© Pedestrian injured 
Governmental and proprietary 
functions 





Hartness was walking on the sidewalk in 
front of the County Court House in Pitts- 
burgh, when he was struck and injured by 
a mass of snow and ice which fell from 
the roof of that building. His suit against 
the county claimed that the pitch of the 
roof was so sharp that there should have 
been a parapet or snow guards or some 
other device to prevent such an accident. 
The Court House of Allegheny County 
houses the Criminal Courts, the District At- 
torney, the County Detectives, the Head- 
quarters of the County Police, the County 
Court, the Sheriff, the County Comptroller, 
the County Treasurer, the County Commis- 
sioners, and the Board of Assessment and 
Revision of Taxes, the functions of all of 
which are purely governmental. To over- 
come the immunity from tort liability which 
the county would enjoy in the operation 
of the Court House for these strictly gov- 
ernmental functions the plaintiff proved that 
there were in the building public telephones, 
a bootblack stand, and the office of the 
Bureau of Property and Supplies (which 
operates restaurants, tennis courts, golf 
courses and swimming pools in two county 
parks). The court rejected the plaintiff's 
contention and affirmed the judgment of in- 
voluntary non-suit entered against him in 
the trial court. The predominant use to which 
the Court House was put must be consid- 
ered in determining whether its use is gov- 
ernmental or proprietary. Here “the only 
business operations conducted by the county, 
as distinguished from its governmental ac- 
tivities are minimal.’”—Hartness, appellant 
v. County of Allegheny. Pennsylvania Su- 
preme Court, Western District. April 20, 
1944. 10 CCH NEGLIGENCE CAsEs 827. 
Coleman Harrison, Adolph Goldberg, 400 Bake- 
well Bldg., Pittsburgh, Pa., for appellant. 

John J. O'Connell, 1101 Plaza Bldg., Francis 
J. O'Connor, 401 County Office Blidg., Pitts- 
burgh, Pa., for appellee. 


HOTEL FIRE—-DUTY TO WARN GUESTS 


(TEXAS) 


@ Liability of lessee for death 
of guest 
Negligence 


Smith occupied Room 703, on the seventh 
floor of the Texan Hotel in Wichita Falls, 
Texas. About 4:20 in the morning, while 
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he was asleep, fire broke out in the hotel. 
He lost his life in the fire, and the plain- 
tiffs, his surviving wife and _ children, 
pleaded in their petition that the hotel had 
learned of the fire at 4:30 A. M., had failed 
to warn the guests, and had not promptly 
notified the fire department, which was final- 
ly called by some one other than the de- 
fendant’s management. The night clerk at 
the telephone switch board did not ring the 
telephones of the hotel guests to warn them 
of the fire. Two porters, on duty at the 
time, discovered the fire about 4:30 A. M. 
and failed to warn the guests on the seventh 
floor imperiled by the fire, in time for them 
to escape. The defendants, the owner of 
the hotel and the lessee, filed special ex- 
ceptions to plaintiffs’ petition which the 
trial court sustained, and on plaintiffs’ de- 
clining to amend their petition, the cause 
was dismissed. It was held that the peti- 
tion was sufficient to raise the issue of 
negligence on the part of the operator of the 
hotel, both as to his duty to warn his 
guests of the danger discovered, and his 
duty to call the fire department of the city. 
Therefore the judgment as to the lessee was 
reversed and the cause remanded; as to 
the owner, however, the judgment of dis- 
missal was affirmed.—Smith, et al., appel- 
lants v. The Texan, Inc., et al. Texas Court 
of Civil Appeals, Second Supreme Judicial 
District. May 5, 1944. 10 CCH NEGLIGENCE 
Cases 806. 

H. M. Muse, Wichita Falls, Tex., Blakeney & 
Blakeney, Oklahoma City, Okla., for appellants. 
Carrigan, Hoffman & Carrigan, Luther Hoffman, 
Wichita Falls, Tex., Bromberg, Leftwich, Gowan 
& Schmucker, W, C. Gowan, Dallas, Tex., for 
appellees. 


MALPRACTICE—INJURY DURING 
APPENDECTOMY 


(CALIFORNIA) 
e Physician’s liability for injury 
to patient’s arm 
Res Ipsa Loquitur 


Ybarra, suffering from an abdominal ache, 
consulted Dr. Tilley, who advised him that 
he should have his appendix removed, and 
entered him as a patient in the hospital 
owned and managed by Dr. Swift. After 
being given a hypodermic injection, and 
made ready for the operation, he was 
wheeled into the operating room by Gisler, 
a nurse. Dr. Reser, an employee of Dr. 
Swift, helped adjust the plaintiff on the 
operating table and administered the anes- 
thetic. Dr, Spangler performed the opera- 
tion at the request of Dr. Tilley. When 
the plaintiff awakened some few hours after 
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the operation he was in bed in his hos- 
pital room, attended by special nurse Thomson, 
Up to the time the plaintiff entered the 
hospital he had suffered no injury to his 
upper arm. When he regained conscious- 
ness after the operation, he had a pain in 
his shoulder, due to the fact (according to 
some expert testimony) that a nerve had 
been injured by the application of some ex- 
ternal pressure or strain. Ybarra sued all 
of the above named persons, and unable to 
produce evidence of any specific act of 
negligence of any one defendant, relied on 
the doctrine of res ipsa loquitur. In affirming 
a judgment of non-suit as to each defendant, 
the court held that the most that the plain- 
tiff had proved, with the aid of the presump- 
tion, was that “someone did something 
negligently to the plaintiff.” “Granting that 
something happened to the plaintiff between 
the sunset and the sunrise of his conscious- 
ness, who caused it, is veiled in the dark- 
ness of an utter lack of evidence.” Ybarra, 
appellant v. Spangard, et al. California Dis- 
trict Court of Appeal, Second District, Divi- 
sion Three. March 24, 1944. 10 CCH 
NEGLIGENCE CASEs 769, 


Marion P, Betty, Wycoff Westover, for appellant. 
Parker & Stanbury, for respondents. 


MALPRACTICE-NECLIGENCE OF 
SURGEON 
(COLORADO) 


@ Intestine severed during 
appendectomy 





Plaintiff was operated on for acute appen- 
dicitis, and her appendix removed. In a 
few days fecal matter began to exude 
from the incision. Several months there- 
after an operation by another surgeon dis- 
closed, as he testified, that plaintiff’s ileum 
had been cut in two and that the two ends 
were about eight inches apart. Luckily, by 
skillful and delicate successive operations 
by the latter surgeon, a proper union of the 
loose ends of the ileum was finally effected. 
The surgeon who performed the corrective 
operations, when asked to account for the 
separation of the ileum, said: “It could 
have been an accidental severance with a 
knife or scissors. That’s the only way.” 
From a judgment for plaintiff for $18,000 
the doctor appealed, claiming exemption 
from liability under the authorities holding 
that the doctor is not liable where his conduct 
is shown to have been in pursuance of a recog- 
nized technique, in accordance with established 
standards of treatment, and where the un- 
favorable results were brought about by 
honest errors or mistakes in judgment in 
diagnosis or procedure. The court rejected 
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this contention, saying that the act here 
charged was not directed to any dereliction 
in the performance of the appendectomy as 
such, but to the needless and negligent in- 
jury to an unrelated organ which, all of the 
medical witnesses agreed, should not have 
been cut in any degree in an appendix op- 
eration. 

“If a surgeon, undertaking to remove a tumor 
from a person's scalp, lets his knife slip and 
cuts off his patient’s ear, or if he undertakes 
to stitch a wound on the patient's cheek, and 
by an awkward move thrusts his needle into 
the plaintiff's eye, or if a dentist, in his haste, 
leaves a decayed tooth in the jaw of his patient 
and removes one that is perfectly sound and 
serviceable, the charitable presumptions, which 
ordinarily protect the practitioner against legal 
blame where his treatment is unsuccessful, are 
not here available.’’ 


Holding that the $18,000 verdict was not 
objectionable as being the result of a “quo- 
tient” procedure, by the jury, or as being 
excessive, the judgment for plaintiff was 
affirmed. — Edwards, plaintiff-in-error v. 
Quackenbush. Colorado Supreme Court. 
May 1, 1944. 10 CCH NEGLIGENCE CASES 
740. 

Henry H. Clark, Clarence L. Ireland, for plain- 
tiff in error. 

Van Cise, Robinson & Charlton, for defendant 
in error. 


MALPRACTICE—TREATMENT 
AGGRAVATING INJURIES 


(CALIFORNIA) 
®@ Joinder of two doctors as defendants 


Wanda Kraft sustained injuries to her leg, 
knee and ankle, and employed Dr. Smith to 
treat her. In her suit she alleged that she 
received negligent treatment from him and 
thereby suffered a further injury. About 10 
days after her first treatment by Dr. Smith, 
she employed Dr. Innis to treat her injuries. 
Dr. Innis was also joined in the suit and 
was charged with giving her negligent treat- 
ment as a result of which her right leg 
was made shorter than her left. Dr. Innis 
demurred, claiming that he was improperly 
joined as a defendant because no joint neg- 
ligence between him and the defendant Smith 
was alleged, and the tort of which he is ac- 
cused being a separate and independent tort 
from that charged against Dr. Smith, the 
causes of action based on the separate torts 
may not properly be joined in one action. 
The relevant sections of the Code of Civil 
Procedure provided: 


Section 379a: 


“All persons may be joined as defendants 
against whom the right to any relief is alleged 
to exist, whether jointly, severally or in the 





alternative; and judgments may be_ given 
against such one or more of the defendants as 
may be found to be liable, according to their 
respective liabilities.’’ 


Section 379c: 
“‘Where the plaintiff is in doubt as to the per- 
son from whom he is entitled to redress, he 
may join two or more defendants, with the 
intent that the question as to which, if any, 
of the defendants is liable, and to what extent, 
may be determined between the parties.’’ 


Innis argued, however, that section 427 of 
the Code of Civil Procedure required that the 
cause of actions joined “must affect all 
the parties to the action,” and that the cause 
of action against him did not affect Dr. 
Smith against whom the other cause of ac- 
tion was asserted. The court held that Dr. 
Innis was properly joined as a defendant, 
and that the two causes of action were prop- 
erly joined, that one of the chief purposes 
of the two quoted joinder provisions was to 
avoid multiplicity of action. To require 
separate trials in such a situation would en- 
hance the difficulties of proof and tend to 
obstruct, rather than to promote, justice.— 
Kraft, et al. appellants v. Smith, et al., Innis, 
respondent. California Supreme Court. 
April 17, 1944. 10 CCH NEGLIGENCE CASES 
790. 

Joseph D, Taylor, John S. Bolton, for appel- 
lants. 

Fred O. Reed, Richard L. Kirtland, Henry E. 
Kappler, for respondent. 


MALPRACTICE—UNAUTHORIZED 
SURGICAL OPERATION 


(MISSOURI) 


@ Removal of Fallopian tubes during 
appendicitis operation 
Liability for assault 
Instructions 





Suddenly stricken with a violent pain in her 
abdomen, the plaintiff called the doctor, who 
examined her, and ordered her to the hos- 
pital immediately for an emergency opera- 
tion for appendicitis and (as to this last there 
is conflicting evidence) for diseased Fallo- 
pian tubes. The defendant doctor operated 
and during the performance of the operation 
found the tubes to be diseased, and removed 
them. The court gave the following instruc- 
tion to the jury: 

‘The court instructs the jury that if the plain- 
tiff consented to the operation which resulted 
in the removal of both Fallopian tubes by giv- 
ing, if so, general authorization and permission 
to the defendant to use his reasonable care, skill 
and judgment to correct any condition found 
during the operation and if you find and be- 
lieve that the removal of said tubes during said 
operation was necessary and advisable in his 


1944 NEGLIGENCE (Other Than Automobile) 





(377) 


reasonable judgment for the preservation of her 
life or health, your verdict must be for the 
defendant.”’ 


The jury found for the defendant and, 
against the plaintiff's contention on appeal, 
it was held that there was evidence to sup- 
port the giving of this instruction, in the 
doctor’s testimony that when he examined 
plaintiff he advised her that there was an 
enlargement of the tubes, and that she said 
she wanted her condition taken care of and 
would leave it to his judgment. “She said 
that she had known that she had trouble in 
the past with the tubes from the distress 
that she had had, and pain, and had been in- 
formed of such examinations of other doc- 
tors . . . and that she certainly wanted her 
condition taken care of and she would leave 
it to my better judgment, and she was taken 
into the hospital and operated with that un- 
derstanding.” This constituted evidence of 
implied consent to the removal of the tubes 
if that was found necessary.—Rothe, etc. v. 
Hull, Appellant. Missouri Supreme Court, 
Division No. 1. May 2, 1944. 10 CCH 
NEGLIGENCE CASEs 756. 


MALPRACTICE-WRONG DIAGNOSIS 
BY PHYSICIAN 


(CALIFORNIA) 


@ Malpractice—Ruptured appendix di- 
agnosed as ptomaine poisoning 
Scope of examination of adverse 
party 

Donald, 12 years old, suffered abdominal 
pains with vomiting and diarrhea. The doc- 
tor took his case history, which included a 
statement by Donald that he had eaten 
moldy bologna the previous day. After ex- 
amining the boy’s abdomen by palpation 
and percussion, taking his temperature and 
examining his chest and lungs, the doctor 
said the boy probably had an attack of 
ptomaine poison, but “it sounds like we 
might have an attack of appendicitis.” He 
recommended a diet, prescribed medicine 
for ptomaine poisoning and ordered the 
boy put to bed with an ice bag on his 
abdomen. Two days later Donald was re- 
moved to the hospital). About five days 
later the boy’s condition changed and the 
doctor informed the family that an opera- 
tion for appendicitis was advisable. A sur- 
geon, Dr. Morgan, was consulted, who, after 
examining the boy diagnosed his condition 
as “Peritonitis, possibly due to appendicitis,” 
performed an operation. The boy was found 
to have a ruptured appendix, and he died a 
few hours after the operation. The doctor 
was charged, in this suit, with negligence in 
failing to diagnose the case as appendicitis at 
an earlier date. It was held that expert 
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medical testimony was necessary to guide 
the jury in determining whether failure to 
positively diagnose the illness as appendicitis 
at an earlier date resulted from negligence. 
No such evidence was in the record, and so, 
in the present state of the record, the trial 
court would have been justified in granting 
a nonsuit as it did, were it not for error on 
a related subject. 


However the plaintiff called the defendant as 
a witness, as the adverse party, and asked 
him questions to which the court sustained 
objections that they called for expert testi- 
mony and that an adverse party called as a 
witness cannot be examined as an expert. 
This was error, since such a witness can be 
examined on every material or relevant issue, 
and, in a mal-practice case, on the standard 
of skill and care ordinarily exercised by doc- 
tors in the community under like circum- 
stances, and whether his (the defendant’s) 
conduct conformed to that standard. While 
it is true that the particular questions to 
which objection was sustained would not 
have supplied proof of such a standard etc., 
still the questions were preliminary and the 
court’s ruling that the adverse party could 
not be examined as an expert precluded the 
plaintiff from continuing the examination of 
the witness and developing further the line 
of inquiry which would have elicited the 
essential expert testimony. For this rea- 
son the judgment of non-suit was reversed. 
—Lawless, appellant v. Calaway, et al. Cali- 
fornia Supreme Court. April 6, 1944. 10 
CCH NEGLIGENCE CAsEs 782. 


Julius Hansen, Rae B, Carter, for appellant. 


Hadsell, Sweet, Ingalls & Carroll, Chester O 
Hansen, for respondents. 


PEDESTRIAN INJURED BY 
OVERHANGING SIGN 


(TEXAS) 


e Liability of building owner, lessee, 
and municipality 
Nuisance 


Shortly after 10 o’clock at night, Sitas came 
out of the St. Angelus hotel in San Angelo 
and found that “it was pouring down rain.” 
After a few minutes wait under the canopy 
over the hotel entrance, he decided to 
“make a run” for his automobile, which was 
parked across the street. To have the pro- 
tection of the building from the rain as long 
as possible, he proceeded in “a trot—not 
running and not walking”, along the side- 
walk about a foot from the hotel wall un- 
til his left shoulder struck a barber sign 
overhanging the sidewalk, and erected on 
the common wall between the hotel proper 
and the adjoining barber shop. Sitas fell to 
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the sidewalk and sustained injuries for 
which he sued the lessee, and the owner of 
the hotel, as well as the city. An ordinance 
of the city of San Angelo prohibited the 
erection or maintenance of any signs “which 
shall project beyond the property line... 
for more than twelve inches.” The bottom 
of the sign in question was 3.9 feet from the 
sidewalk. Measuring from the hotel wall, 
the sign projected 127% inches over the 
sidewalk; measuring from a marble foot- 
board which extended along the entire width 
of the hotel and barber shop the sign pro- 
jected only 11% inches over the sidewalk. 
In the trial court a judgment was rendered 
for the defendants, after the jury was dis- 
charged at the conclusion of the evidence. 
The Court of Civil Appeals reversed that 
judgment, and was affirmed by the Texas 
Supreme Court, which held that if the sign 
projected more than 12 inches it was a nui- 
sance under the ordinance; if it didn’t, it 
wasn’t; and whether or not it did, presented 
a question of fact for a jury. If the city had 
notice of the existence of the sign and a rea- 
sonable opportunity to remove it, it would 
be liable; that too is a jury question. There 
was no error as to the hotel owner, in the 
holding of the Court of Civil Appeals, that 
the owner would be liable if he executed a 
renewal lease after the sign was erected.— 
City of San Angelo, et al., petitioners v. 
Sitas. Texas Supreme Court. April 26, 1944. 
10 CCH NEGLIGENCE CAsEs 808. 

Collins, Jackson, Snodgrass & Blanks, San An- 
gelo, Tex., for City of San Angelo, 

Upton, Upton & Baker, San Angelo, Tex., for 
R. L. Henderson, Ex’r. 

Thompson, Knight, Harris, Wright & Weisberg, 
Pinkney Grissom, Dallas, Tex., for C. C. Me 
Burnett, 

Sedberry & Williams, I. J. Curtsinger, San 
Angelo, Tex., for respondent. 


PRODUCTS LIABILITY 


(LOUISIANA) 
® Oil in bottled beverage 


Mrs. Basile claimed that a bottle of “Jum- 
bo”, which she got from her father’s store 
and drank, contained oil of some kind, and 
as a result of drinking it she was made vio- 
lently ill, and being in an advanced state of 
pregnancy she had grave apprehension and 
worry of miscarriage for 36 to 48 hours. The 
jury awarded her $300, which judgment was 
teversed because the record contained no 
convincing evidence that the plaintiff drank 
any deleterious substance from the bottle. 
Her own testimony was unconvincing, and 
her doctor who cared for her during the 
term of her pregnancy had no record of 
ever having been called to treat her for nau- 
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sea at the time of the accident. “During 
the trial, counsel for defendant stated that 
he was so certain that there was nothing 
harmful n the bottle that he asked the 
court’s permission to drink from it and the 
record showed that he drank a glass of the 
liquid from the bottle and later called atten- 
tion to the fact that he had suffered no 
harmfull effects whatsoever.”—Basile v. 
World Bottling Company, Ltd., defendant 
appellant. Louisiana Court of Appeals, Par- 
ish of Orleans. May 1, 1944, 10 CCH 
NEGLIGENCE CASES 834. 

John L. Jackson, for plaintiff, appellee. 
Legier, McEnerny & Waguespack, Maurice L. 
Gomila, for appellant. 


PROXIMATE CAUSE—FORESEEABILITY 


(PENNSYLVANIA) 


@ Railroad’s liability 
Overflow of pool from clogged cul- 
vert 
Children drowned 


The scene of this tragic accident was a very 
rural section of Little Sewickley Creek Val- 
ley in Pennsylvania. 





When the railroad’s single track branch 
line was built about 1890, a three foot stone 
and pipe culvert was built to carry a small 
stream under the track. In 1941 the culvert 
became blocked by debris which had flowed 
into it, and the water which should have 
passed through it was diverted and flowed 
back over the low ground, forming a 
pool about 250 feet in length, about 90 feet 
across at its widest point, with a depth of 
10 to 12 feet toward the center. The pool 
was partly on the railroad’s property and 
partly upon the adjacent property of the 
Montecupo family. The pool was plainly 
visible from the railroad track anc the rail- 
road’s foreman, whose duty it was to keep 
the culvert open, passed this place many 
times in the two years before the accident, 
during which the culvert was obstructed, 
but he did nothing to remedy the condition. 
The Kustro family lived on a farm south 
of the valley, distant about 500 feet from 
the pool. Children were accustomed to play 
around the pool, which at the time of the 
accident was frozen over. 


On Sunday, March 23, 1941, the Kustro 
children were invited to play on the Monte- 
cupo property and they were there with 
John Montecupo, the neighbor’s boy, nine 
years of age, when they decided to go to 
the pond. His testimony follows: 

“‘Q. What did the children do? A, Went straight 
on the ice. Q. What were they doing? A. There 
was a kite up a tree with a string coming. there 
was a string. Q. Where was the string? A. The 
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string was on the pond. Q. What did they do? 
A, Yunko took hold of the string. Q. Yunko, 
that is Johnny, Jr.? A. Yes. Q. Then what 
happened? A. Then the string broke, then they 
was walking up around like by the string and 
Mary fell in. Q,. Where did Mary fall in? A. 
About almost in the middle. Q. Was there ice 
on there at that time? A, Yes. Q. Then what 
happened to Mary? A. Then Yunko wanted to 
go after her, he went; Peter wanted to go after 
him, he went. Anna fell in—I mean I called 
her. She said she was going to jump too so 
she went. Q. You called her? A. Yes. Q. Why 
did you call her? A. I didn’t want her to go in. 
Q. What did she do? A. She jumped in. Q. Did 
they come up again? A, No. Q. Then what did 
you do? A. I went up to my dad.”’ 


When the accident was reported help was 
summoned and the bodies of the children 
were removed from the water at a point 
where the depth was ten or twelve feet. The 
string of the kite was fastened “tight on the 
hand” of two of the children. The railroad 
admitted negligence in not keeping the cul- 


vert clear. Was the accident one that it 
could have reasonably foreseen, and so a 
proximate result of the negligence? The 
court held that it was not. “It would be im- 
possible for anyone to visualize the actual 
occurrence, the children running out upon 
the ice in pursuit of the kite, of the catching 
of the kite in the tree near the center of the 
pond, the breaking of the string which 
was held by two of the children, of the 
efforts of the children to get the kite and 
the string, and the giving way of the ice 
and the tragedy that followed.” A dissenting 
opinion held it to be foreseeable—Irwin Sav- 
ings & Trust Company, Admr. v. Pennsylvania 
Railroad Company, appellant. Pennsylvania 
Supreme Court, Western District. April 20, 
1944. 10 CCH NEcLIcENCcE Cases 797. 

Robert D. Dalzell, Dalzell, McFall & Pringle, 
450 Fourth Ave., Pittsburgh, Pa., for appellant. 


John E, Evans, Jr., Evans, Evans & Spinelli, 
Pittsburgh, Pa., for appellee. 
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“The Length of the Judge’s Foot” 


“Judicial discretion is not an unleashed power by which a judge may set at 
naught the rights of parties to a cause and define them as suits his will or the 
will of others who may seek to influence his judgment. Judicial discretion is a 
discretion guarded by the legal and moral conventions that mold the acceptable 
concept of right and justice. If this is not true, then judicial discretion, like 
equity, will depend on the length of the judge’s foot, the state of his temper, the 
intensity of his prejudice, or perhaps his zeal to reward or punish a litigant. 
It takes more than a woolsack and a judicial robe to dehumanize human char- 


acteristics that are rehumanized each biennium... . 


It was the unguarded dis- 


cretion of the judge that Lord Camden declared to be an absurdity, the law of 
tyrants, different in every man depending on his constitution, temper, and passion, 
in the good judge, the product of caprice, in the bad judge the product of every 
vice and folly that man is heir to.”—Terrell, J., in Albert et Vir v. Miami Transit 


Company, Inc., 20 CCH Automobile Cases 79. 


Construction Construed 


“The giving effect to the plain terms of a contract, especially an insurance con- 
tract, is a matter of vital public importance. A failure of courts to give such 
effect may temporarily concern only the insurer, but in the long run it will do 
more harm to those seeking insurance protection by making it more difficult to 


obtain.”—Maior, C. J., in Bull v. Sun Life Assurance Company of Canada, 9 CCH 


Life Cases 707. 


How to Be Brief 


Charles A. Beardsley, past president of the American Bar Association, criticizing 
the too-long opinion, commended the literary style of the small boy who wrote 
of Elijah: “Some boys tormented him. He said ‘If you keep on throwing stones 
at me, I'll turn the bears on you, and they'll eat you up’ and they did, and he did, 


and the bears did.” 


The Law’s Imperfections 


“Innocent men have been convicted and guilty men acquitted; malingerers 
awarded large damages and plaintiffs with meritorious claims turned out of court 
without a penny; but we do not, on account of such occasional miscarriages of 
justice, abolish the jury system or change the rules of law.”—Lusk, J., in Hefford 
v. Metropolitan Life Insurance Company, 9 CCH Life Cases 441. 
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